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PREFATORY NOTE 

These cases are intended as a supplement to. Volume I of 
Ames's Cases in Equity Jurisdiction, and might well serve 
in a new edition for three additional sections of Chapter IV. 
They have been used diiring <ihe past year as a substitute 
for Section V (Infringement of rights of monopoly), since the 
subject matter of that section is for the most part out of the 
field of the general practitioner and is of interest only to a 
highly specialized branch of the profession. 

JtnsB 10, 1916 

A reprint has become necessary because of the exhaustion 
of the first edition which was not electrotjrped. I have taken 
advantage of the opportunity to make some corrections and 
additions in the notes, for many of which I am indebted to 
Professor Zechariah Chafee, Jr. 

November 14, 1919 
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CASES ON EQUITABLE EELIEF AGAINST 

DEFAMATION AND INJURIES 

TO PEESONALITY 



SECTION I. 
INJUNCTIONS AGAINST WRITING OR SPEAKING — DEFAMATION. 



ELNET V. BELGRAVE. 

In Chancekt, before John de Scaele, M. R., LtOkd Keepee, 1395 

OE 1396. 
[BaUdon, Select Cases in Chancery, no. 108.] 

To the Keeper of the Great Seal of our Lord the King, 

Beseecheth John de Elnet, Archdeaeort of Leicester, that whereas 
Walter B arnake, clerk, O mcM^t];^aid.^S£^^S2&' fealfissda. day 
to sit and~do what beronged to his oflSce in the church of S. Martin, in 
the town of Leicester, one John Belgr ave the night before or early the 
same morning privily and maliciously _caug^d^to be placed in the said 
chureh,T)eIow where the said Official ought to sit, gTBilTwr itten in text 
band, afleging_|T]_^^£t_;^e_ said QfitaaL-BJight- well oompar© witi& the 
judges who condemned Susannah, giving unrighteous ^ judgments, 
oppFessing'the innocent, and' suffering the evil-doers, and also [ cpm - 
paring lumlto a, judge-of tho, Hpvil ,\p ^'piqi;ity, with many other blame- 
worthy words, and further made censure generally on the said Official, 
of the Holy Chiu-ch and of all those putting the said bill in reproof, to 
the slander and vilifying of the laws of Holy Chiu-ch; the said John 
Belgrave openly and proudly defended that the said censures were pub- 
lished a long time before, knowing what he had done, and that he would 
fully avow it; whereby all evil-doers in t]bose„paxt&.are.aQ.£mbQldfined 
and comforted to'do evirajnTto sustain their errors, and^e said :4^ch- 
deacon and his officers are so affrighted, |3jgJ,j^iiing;_tojM]^^tt(e]pjigs 
to tMSP'oBKe, that tlie laws,, privilege? and liberties of Holv Church 
cannot, on accoimt of so evil an example^ be executed, maintained or 
performed; and through these ill-done riots it islike that the said John 
Belgrave and others, his adherents, will make an insurrection within 
a short time unless due remedy be made by the Court of our sovereign 
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8 IMPEACHMENT OF LORD CHIEF JUSTICE SCROGGS. 

Lord the King; May it please the said Keeper to grant a writ directed 
to the said John Belgrave to come before our said Lord the King in 
his Chancery on the quindene of S- Hilary next coming, under a cer- 
tain pain, to answer to the' articles aforesaid and to all other articles 
concerning the matter aforesaid, which shall then be alleged against 
him by the said Archdeacon. For God and in way of charity.^ 



IMPEACHMENT OF LORD CHIEF JUSTICE SCROGGS. 

In Parliament, 1680-1681. 
[8 Howell's State Trials, 198.] 

Articles of TMTTr.jrjffMTr.wT pminfft r?^'';,^,'" ■f''^"i9TOf- ^^*- CM^i .Tuatice of the court 
of King 's-JJenc h. bv the Commons, in this present Parliament assembled^ m 
their own name, and in the name of all the Commons of England, of High-Treason, 
and other great Crimes and Misdemeanors. 

III. That, whereas one Henry Carr had, for some tim e before, pub- 
lished every week_ajcertaffljaflnlf, inti.tIetly..li33ifeJKeekly Va.rqiif^% of 
Ad vice f rojm ROT ae, or, the History of Popery"; wherein the super- 
stitions and c lieats of_^gjatlII.rch. "f Rnmp, were..frppjjtime to time ex- 
gg^d; he the sam Sir William Scroggs, then Chief Jijgtica^Srtlie 
court of King's-Bench, together witntne oIKer judges of the said coiu-t, 
b efore any_le£ajj convictiojho;^j^e said Carr of any crime, did in the 
same'llnmty Term7in"a nu)st illegal and arbitra,r^ manner^ ma ke, a nd 
causetejbe, eirtered^ certa^^ ^S,^.tiiiat court .agaiBsb.th«^tinlijQg.of 
the jSgj;^ book, in hwc verba; 

"Die Mercurii proxima post tres "Septimanas Sanctae Trinitatis, 

Anno 32 Car. II. Regis. Ordinatum est quod Liber intitulat' 'The 

Weekly Pacquet of Advice from Rome, or, the History of Popery,', 

non ulterius imprimatiu- vel publicetur per aliquam personam quam- 

• cunque. Per Cur'" 

And did cause the said Carr, and divers printers and other persons 
to be served with the same; w hic^h s aid rule and other proceedings were 
mostjiBBaseftfe contrary to all Justice, m condemningnot onl^ what 
h^i^Jbgm written ^Aouthean^ tlie'j)artiesri3Ut'a3sQla]E2iat Tnig|ht 
for the fsrittE-f b^ written on that_subject; a manifest countenancing of 
popery and discouragement of protestants, an open invasion upon the 
right of the subject, and an encroaching and assuming to themselves a 
legislative power and authority.^ 

1 Baildon's translation. 

2 Only the article of impeachment relating to the order against the "Weekly 
Pacquet from Rome" is printed. 



HUGGONSON S CASE. 



BURNETT V. CHETWOOD. 
In Chanceet, befoee Lokd Paekee, C, Octobee 12, 1720. 

[2 Merivale, 441, note.] 
PaBEEE, C. A hill hroTl grtlt hiUJiiPi E laMttSff a &.PirPniifpr nf BaL MuMf tTift 

%\)i^TjoiArch(Bologiajsacra, ag ainst the Defe ndant for an Injunctio n 

.to st avtErDnatinq-"aj^f^, p'lhli'jljfflS.a.ityf^^ iL.,.:^A'S^!^^^7^^. 



gestmg it to be an injury to the executor, in whom the property of the 
book was vested by 8 An. c. 19: it was insisted on for the Defendant, 
tqai.a.tEaa»Ubtion of a book was,aal,j^teB6the.*rteiat*Q|,|hp. act, ggjch 
being intended to encourage learning by giving the advantage of the 
book to the author, could be intmded^ilvtojsstrain the medbajiical 
a itof-prfflfa g. and tiiat others should not pirate the copy and gain an 
advantage to themselves by reprinting it; bu^,jBpt to hinder a transla- 
tign of the book into another language, which jft some respects may be 
c aUed a,^ ^^enf book, and the translator may be said to be the au- 
tKor, in a!s mucn as 'some skill in language is requisite thereto, and not 
barely a mechanic art, as in the case of reprinting in the same language; 
that the translator dresses it up and clothes the sense in his own style 
and expressions, and at least puts it into a different form from the origi- 
nal, and forma dot esse rei; and therefore should rather seem to be 
within the encoiu-agement than the prohibition of the act. 

LoED Chancellob said, that though a translation might not be the 
same with the reprinting the original, on accoimt that the translator 
has bestowed his care and pains upon it, and so not within the prohibi- 
tion of the act, yet thi & being a boo k whidb ,_taJiiaJaig^,dKe, (having 
read it in his study,) contamecl strange notions, intended bji^the author 
to be conce aled from JEalYulgar" in l;he°Lgtini5Sffliage ,"in which lan- 
guage it could not do much hurt, t beleamed beini; t)eii'er..abIfi-to Judge 
of it,~£ej Saught it^roj|Jerto^q;a n;t..aa-iniunctionJ^ ^ 
ril!JJ3M"g '^ ™ feigl^LrSbiS Tie loo ks up9a.itj.iha.tjflM- Court had a 
suoeHfiteBd^Etey-over aW-hs^^s^^^ ndght .iaasumiaaxy.way fesitiiaia 
arinting^, paiblishiBJL,any, iJatrantMMd re^^^ 




HUGGONSON'S CASE. 

In Chanceet, befobe Loed Haedwicke, C, Decembee 3, 1742. 

[2 Atkyns, 469.] 

A ]\|oTiON against the pri nter of the Chamy ion, and the printer of the 
St. J(Mnes's EWimiisr'i'ost; IhaL Lhe lormer who is already in the Fleet, 
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DU BOST V. BERESFORD. 



may be committed close prisoner; and that the other, who is at large, 
may be committed tQ.theFlee L for p ubli3| i i nfr .a label jagainst Mr. Hall 
and Mr. Garden, (executors otJofinEaach, Esq., late major of the gar- 
rison of Fort St. George, in the East Indies) ; and for re flecting li keaiag 
upon ^'^""'^jtti MAsitSfitd I P"-"""-""" Pitt, and others, taxings them with 
tumfllHg'^SSavitmen, &c. in the cause now depending in this "court, 
between Mrs. Roach and the executors; an d insisting that the publish- 
ing such a paper is a high contempt flf this court, for wEETtE^'ldu^t 
to 'Be committed. 

Lord Chancellor, 

Nothing, ia rP"'^e.-incii.mT:i<^Ti.t..iipQn„oniii'tHr>f justice, J^9©„t.o.J2]SafiKve 
their proceedings irom .being miijre^resenj:ed ; nor is there any thing of 
more" pernicious consequence, than to prejudice the minds of the publick 
against persons concerned as parties in causes, before the cause is finally 
heard. 

It has always been my opinion, as well as the opinion of those who 
have sate here before me, that such a proceeding ought to be discoun- 
tenanced. 

But, t o be sure, Mr. Solicitor General has put it upon the right foot- 
ing, that ^(^^w^thstanding this sho uld be a libel, yet, unless it is a con- 
tempt of thgcQUi±teJJtea6»fi2 cognizance^ofrtTFor wfieth'ef it is a libel 
ag&ma 
at law.' 



or jirj-Xiatfi ■J31l{fraQ^3>f|^^£„ ""^y method is to proceed 



DU BOST V. BERESFORD. 

At Nisi Peius, before Lord Ellenborough, C. J., December 

6, 1810. 

[2 Campbell, 511.] 

*}"' r'°''"tlff ^'if^ pn'^'''''^y nv^i'V^'tpH ; ^g|- g^,p/L>iP had not only lost the 
picture, but the profits he would have derived from the exhibition. 

Plea not guilty. 

It appeared that the plainti ff is an artist of considerable eminence; 
but that the picture in question, miitled La Belle etla ^i^fg, or " Beaiity 
and the Beast," w as a scandalniia lihel iipmi.a. .ffegitl (; n )a,n pf ^"'^""^ 
and ^s lad y. ■"^^^■^°^'^° tlic aiotp^ r.f iUc. rj^fendamt It was exhibited in a 
house m Pail-Mall for money; and great crowds went daily to see it, 

1 The remainder of the report, which deals only with questions of fact, is omitted. 

In Kitcat n. Sharp, 52_L. J. Ch. 134, the coml enjoined a libel interfering with the 
course of justice in a pending cause. Coleman v. West Hartlepool R. Co., 8 W. R. 734. 
Accord. 

Dailey v. Superior Court, 112 Cal. 94. Contra. Cf. Patterson u. Colorado, 205 
U. S. 454, 462 (smble); Schenck v. United States, 249 U. S. 47, 51-52. 



GEE V. PKITCHAKD. 11 

till the defendant one morning cut it in pieces. Some of the witnesses 
estimated it at several hundred pounds. 

The plaintiff's counsel insisted on the one hand, that he was entitled 
to the full value of the picture, together with compensation for the loss 
of the exhibition; while it was contended rfn |;|]p nt^cr, tj^g^t ti,^^^-,;^!.;- 
bition was a pubUc nuisance, which evg[3f^.Qj3^aiA.jii^^to abate by- 

tOraj-EtLENBOROTTGH. The o nlv plea unnn t.hg yponr^ hwnp ' the 
general. issue -oiwo<.flMJaj[JitJ&.unnecess^ tg, eonsjdsr, whdiier the 
destructira of this picture might or might not h|iye._|^§§jjjjj§tified- The 
material quesBonl^as to the valiie to Be set upon the article destroyed, 
IiiJjEas_aJi^elju£OT tih£ jpCT^ 

consider it valuable as a picture. Upon an appUcation to the Lord 
l^HANCELLOB, he would have granted an mjunction against its exhibi- 
tion, and the plaintiff was both civilly and criminally Hable for having 
exhibited it. The jurv. therefore. I'yi gggggdntr ttio Hnmajroc miio+ T^/^^- 
considertius, asA..work.(£atti.^i„ifti|pt AiKaid- the plaintiff aieialji.±he 
value of thg canvas and paiot wbiA.fe^aed-its.<aQmiponeat .parts. 

Verdict for the plaintiff. Damages 51. 



GEE V. PRITCHARD. 

In Chancery, before Lord Eldon, C, Jult 28, 1818. 
[2 Swanston, 402.] 

The hill char^H tlint Prlfrhnrd wn.g prnfppdin g to pri nt ai^dr"^'"'^! 
o r cause to be printed an d piTi^u°Ti°^, +li«> 1o++ot-o »f +>»> Piointi ff or 
true copies or copy thereof, and extracts therefrom, and that he and the 
Defendant Anderson had caused public notice thereof to be given, by 
advertisement in the newspapers, and otherwise, and particularly in 
a newspaper called The Morning Post, on Friday the 9th of July, in the 
words following: "In the press, and speedily will be published, by 
William Anderson, bookseller, Piccadilly, 'The Adopted Son, or. 
Twenty Years at Beddington,' containing Memoirs of a Clergyman, writ- 
ten by himself, and interspersed with interesting correspondence"; and 
that Anderson was printing and about to publish the same, or some work 
in which the letters, or copies thereof, or extracts therefrom, were 
introduced. 

The bill also charged, that the Plaintiff never consented or agree d 
that the letters, or any of them, or any extracts or extract therefrom, 
s hould be publishe d; and, in answer to an alleged pretence of the De- 
fendant Pritchard, that the letters were his private property, and that 
he was entitled to print and publish them, or to make such use of them 



12 GEE V. PRITCHARD. 

as he might think proper, ohar^pA ^ tjr\at the ; letters were - whoUy wr itten 
qnrl f.r>ii | ji« «»H ^y * ^ '<' T<]» i T , fiff^ n n fl wnTP Ttot thf r^^F^^Tty f>f Pn'tdhard, 
but of the Plaintiff, and t hat Pritchard had not even a jointi^ QT- pgrtigl, Y^r 
any property whatever the rein, a"'^Jj:"^t PntAhnnl.^ if >ip pvpr Viarl ^ny 
inferest in the lettgrs^ ha.H p arted wi't]T_thR_saTrie. for that he some time 
-since sent to the Plaintiff a parcel of letters and papers, accompanied 
by a letter from him, stating, that the parcel contained the original let- 
ters whieh the Plaintiff had so written to him (the parcel of letters being 
then in the, Plaintiff's possession); but the Plaintiff charged, that Pritch- 
ard, before he sent to the Plaintiff the parcel of original letters, and 
without the consent of the Plaintiff, took, or caused to be taken, a copy 
thereof, from which copy so taken he intended to print and publish 
copies or extracts. 

The bill prayed, that the Defendants might be respectively restrained 
by injunction from printing or publishing the original letters, or any 
copies or copy of the original letters, so written by the Plaintiff, or any 
extracts or extract therefrom, and might be decreed to deUver up to 
the Plaintiff, or to destroy, the original copy of the letters so taken or 
made by the Defendant Pritchard, and all printed and other copies 
thereof, or of any extracts therefrom, which they might respectively 
have in their possession or power. 

The Chancellor having granted an interlocutory injimction, the de- 
fendant moved to dissolve it. 

Mr. Hart, Mr. Wetherell, and Mr. Sidebottom, in support of the 
motion. 

/ This injunction cannot be supported, except on the general principle, 
rchat the writer of a letter is entitled at any time to restrain the publica- 
Ition, and to recover the possession from the person to whom it was 
addressed. No such principle has ever been recognized in the jurispru- 
dence of this country, and is negatived by the only recent decision on 
this subject. Lord and Lady Perceval v. Phipps (2 Ves. & Beam. 19). 
In Hudson's Treatise on the Court of Star Chamber, (2 Collect. Jurid. 1) 
no trace is found of any interference of that tribunal, by injunction or 
otherwise, on the subject of letters, unless the publication was libellous. 

The Lord Chanc£llok. 

It will not be necessary to trouble you with that view of the case. 
The pubUcation of a hbel is a crime; and I have no jurisdiction to pre- 
yent the commission of c rimes; excepting ' of 

Igc^onof inf Mits, where a deahng with an infant may 
amount to a crime —- an>se^^on arising from that peculiar jiuisdic- 
tion of this Court. 

Argument in support of the motion resumed. 

An attempt will be made to sustain the injunction, on the ground that 
the publication of the letters will be painful to the feelings of the 
Plaintiff. 



GEE V. PRITCHAKD. 13 

The Lord Chancellor. 

I will relieve you also from that argument. The fjiiestinn will h p.. 
whether the hill l^na cfot^>l fo/.tQ r,t ^^hi^h tk^ r'^^^rf "nn *fl^^° n^tio^^ y,c, 
a case of dvil property, which it is hoi mH tn pmtPft. The injuDction 
camiot be maintained on any principle of this sort, that if a letter has 
been written in the way of friendship, either the continuance or the dis- 
continuance of that friendship affords a reason for the interference of 
the Court.* 

[At the close of the argument] — 

The Lord Chancellor. 

I ana of opinion, that the Plaj n tifF h as a sufficient prope rty in the 
opgina l^letters t o «iit>i»ri7" an i"j''^^^ 5trtMilebt»^ lir lirw hv uoime act 
d eprived herself of it. Laying out of the case much of what Mr. Weth- 
erell has urged with so much ingenuity, I say only that though a letter 
is a subject of property, capable of being much more largely dealt with, 
in communication, than books, as, by reading to others, repeating pas- 
sages, &c., yet the Court has never been alarmed out of the practice of 
granting injunctions relative to letters to the extent to which it grants 
them in the case of books, because persons may assemble others, and 
read and recite to them: it is not deterred from giving that rehef be- 
cause it cannot give other relief more effectual. 

In stating what Lord Hardwicke says on the subject, though I cannot 
at the moment refer to cases, I state that which, in cases, has been 
handed down as the law of the Court. In Pope v. Curl, Lord Hard- 
loicke went out of his way to state what he thought the doctrine on the 
subject of letters. Though the letters of eminent men, no one can sup- 
pose that they were aU meant for pubhcation; there are many passages 
in Sinififs letters which he would be unwilling to have published. Lord 
Hardwicke says: "Another o bjection has hp pn nifldp Ytv thw Defendant's 
counsel , that where a man w rites a letter it is in th^ -nature nf a frjft to 
thfcreceiver; but I am of op mion that it is onlvaspecial propert^r in the 
KH-piwr- posCThl y fh r pr n p r ft]' n f thr paprr mny bflimc tn hTTn, but 
^s does not give a license t o any person whatsoever to publish the m 
to th e world." 11 He nad stopped there, doubt might have been enter- 
fcun^~^pheAer the receiver was not at Uberty to publish them to the 
world, but he proceeds, "to,_aL.m2StJlie-iscei£ec_^s_cml£_a_joint 
p;mCTt£.Ki±h_thejiaiteE." '=^Atk.342.) 

'' No one can read the case of Thompson v. Stanhope without seeing that 
this was understood at that time to be the doctrine of the Court. Pub- 
lication was there advertised in November, and the application to the 
Court not made until March, and on that circumstance Lord Apsley 
proceeded in recommending the arrangement which he afterwards 
mentions: "The executors cannot be said to have given their consent, 
though his Lordship thought they would have done better if they had 

• Only part of the statement of facts and part of the colloquy between court and 
counsel are here printed. 
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applied earlier, before the expense of printing was incurred." (Amb. 
739, 740.) That is a strong part of the case. Those were letters of two 
classes, written by a father to his son; one class relating to the charac- 
ters of individuals. The conununication being made by letter is prima 
fade evidence, that that is all the communication which, on the subject 
of those characters, the writer intends to make. So of what relates to 
education: though they concern pubUc characters, and a pubUc sub- 
ject — education, no one can maintain, that those discussions found in 
private letters gave to the person who received the letters a right to' 
carry into pubUc the opinions of the writer on those public characters, 
and the system of education. Lord Apsley therefore granted the in- 
junction, observing, that the Defendant " did very ill in keeping copies 
of the characters, when Lord Chesterfield meant that they should be 
destroyed and forgotten." Lord Apsley also cites the case of Mr. For- 
rester,^ which certainly does not apply to letters. I believe the parties 
came to a compromise. 

The doctrine is thus laid down, following the principle of Lord Hard- 

wicke: I do not say that J ain tr) in^prfprp bppgnsp the) ]^:tf.erK flrp writ- 
ten in co nfidpTicR- or becau °" th" r"^^''''atin" "f thpm mav woiiniT th e 

feelings of the Plaintiff; hut if Tm'srihievmig pfFpntQ nf thai- 1finf| nan ho 

a pprehend e d m cases m which f;his *7nnrt hnn bnon awu n tnmril i t?p thr 
CTOimct ot prope rt y, to forbid pubh ' ^atinn , it -^""M lu 'i i lin l amf- ^p tn 
abandon the jurisdiction wJucti mv prpflppp;R sors have exCTci-set hand 
~fi"i? tn f orbid i t. ' 

Such is my opinion; and it is not shaken by the case of Lord and Lady 
Perceval v. Phipps. (2 Ves. & Beam. 19.) T will not sa y that there ma v 
T1"t h" " "" se of exception , but if there is. +h o o^,^op t^nr\ must he pgtah . 
lished on pYaminati nn nf *^° ^°ttoi^ and I think that it will be extremely 
diEBcxdt to say where that distinction is to be found between private 
letters of one nature, and private letters of another nature. For the 
purposes of public justice publicly administered, according to the es- 
tabhshed institutions of the country, the letters must always be pro- 
duced; I do not say that of justice administered by private hands; nor 
do I say that there may not be a case, such as the Vice Chancellor 
thought the case before him, where the acts of the parties supply reasons 
for not interfering: but that differs most materially from this case. In 
April last, th e Defendant having so niu ch of property in these letters as 
^"InrfT tn ^^^ receiver- and ^interest to them a!s p ossess or, thin ks 
p roper to return them to the person who has io^em , as Lord Hard- 
wicke says, a joint prop ert y, keening copies of them without apprising 

' "In the case of Mr. Forrester v. Waller, 13 June, 1741, an injunction for print- 
ing the Plaintiff's notes, gotten surreptitiously without his consent, was granted." 
4 BuiT. 2331. In Donaldson v. Beckett, 2 Bro. P. C. Ed. Toml. 129, is enumerated 
among other "injunctions for printing unpublished Mss. without license from the 

author, 13 June 1741. Forrester ». Waller, for Forrester's Reports." Id. 138. 

Reporter's note. 
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h^ j . nnrf a - ssigning such a r e ason as ho acpigns for th e r e tum » Now I 
sa^, that, if in the case before the Vice Chancellor, Lady Perceval had 
given to Phipps a right to publish her letters, this case is the converse 
of that; and ^ hat thp Dpfen d ant, if he prcvioudy had it, hoc ronou ^aed 
t he right of pubUcation._ 

•^hl thpRP frmiiTiHs thp injiiTiptin n must bft '^ntif'^d 

Motion reused} 

BRANDRETH v. LANCE. 

In Chanceht, New York, before Reuben H. Walworth, C, 

July 16, 1839. 

[8 Paige, 24.] «* 

Tmr. fy^mp laiTi ant was the prop rV tnr •""'^ ■.tot.j^oi. r»f o ■nr.s-Hi-iY' Vn""^ 

hy thp Tiamp nf " R Tanrlrpt>i'g Vpgptghio TTniiTt^rgQl Pi'llg " And, as the 

biU alleged, by advertising this medicine extensively in the public 
papers in the state of New-York and elsewhere, and thus giving pub- 
licity to it and its general efficacy in the cure of diseases, the com- 
plainant had derived and was stiU deriving therefrom a comfortable 
support for himself and his family. The complainant also alleged that 
for the purpose of vending his pills he had been in the habit of keeping 
various offices, and of employing many agents and clerks; that among 
others h e had employed th " rlfifpnrlgTit T.anop^ bwt hfiH hppn nhligpH-to 
fii'gfTigrp rp Vij i n7 ff>r impmp r r rnn dn r t;-i'h nt in consequence of being thus 
schai^ed Lance became very much enra ged and vqwgiiex^ge, and 
threatened to destroy the complainant; and that he th^ei^^ji^eBed 
a ri val establishment for the purpose of vending medicine""orpills in the 
dty^of New-York. The complainant further charged in his bill, that a 
short time previous to the filing thereof he had been spoken to by the 
defendant Trust, and infnrmpd +^'^* ^ W^- had apphed to him to write 
the cc fflplamant s li |er-and that he was indined to do so, bnt.w«wl«Lje- 
linquis h the undert?\l"Tig fnp a bnrmg nX asO; that the complainant 
spiimed the offer, ^d bade Trust not to presume to repeat such a 
proposition, and that shortly thereafter, and previous to the filing of 
the bill, the mmplnirifint rpmvpd a fint*^ ^Tioct, enclosed to him in 
a letter, containing the title page and preface and t wo other pages (rf _a 

wo rk or pa mp hlet en titi''^ "Th^ T.i fr , V.vplm'tn, rnminnl A Hi rPTitiirP-.; 

and Amorous IntriguS^of Benjamin Brandling, M.D.V.P.L.V.S., a 
distinguished pill vender, written by himself; interspersed with racy 
descriptions of scenes of life in London and New-York;" which work, 

1 Granard v. Dunkin, 1 Ball & B. 207; Folsom ». Marsh, 2 Story, 100; Grigsby 
V. Breckinridge, 2 Bush, 480; Denis e. Lederc, 1 Mart. (La.) 297; Woolsey r. Judd, 
4 Duer, 379; Baker ». libbie, 210 Mass. 599; Barrett ». Fish, 72 Vt 18 {aemble); 
King V. King, 25 Wyo. 275. Accord. 

The doctrine was limited to the case of letters possessing some literary value in 
Wetmore v. Scovell, 3 Edw. Ch. 515; Hoyt v. McKenzie, 3 Barb. Ch. 320. 
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by the title page, purported to be printed at New- York, by D. M. 
Hodges, for the proprietors, and to be had of all the booksellers. The 
residue of this first sheet of the work, which was set out at length in the 
bill, contained a ludicrous preface in which the complainant was rep- 
resented as avowing his object m raking up and publishing all the vices 
and follies of his youth, to be for the double purpose of amusing him- 
self and as a warning to others to avoid them. And the table of contents 
represented him as . . . having passed through the various and 
successive grades of sailor, confectioner, painter, brass founder, ptedlar, 
jeweller, bagman to a pill vender, money broker, author, poet, and 
dramatist; until he had risen to the rank of a wholesale manufacturer 
of that" rare medicine, upon which the smiles of fortune had been so 
freely bestowedj^ 

He th^rpf^re pi-gyoH ffT aperp etual inii iTi^finTi restraining the de- 
fendants from printing or publislung such book or pamphlet, or the 
contents thereof, or any part thereof; and that they might be de- 
creed to deliver up the manuscript of the work, and all and every copy 
thereof, or of any part of the same printed by them, or either of them, 
to be cancelled and destroyed; and for such further or other relief as he 
might be entitled to in the premises. To this bill the defendants. Lance 
and Hodges put in separate demurrers. . . . 

The ChANCELLOE. I t Js very PviH^pt that fliia court caT m"t aggiirpp 

jurisdiction of the case presented by the complainant' '? H'l, nr ir'f nny 
oTTier <M.HB ftf theTilce nature, without infrinpnTifr iipnnthe liberty nt 
t he'tireBt ii and aLLemuLlliK to exiJ-r ri gf q pnwgr r* pTATmnriim j miti'/«. 

which, as the legislature has Het^id'ed^ fannnt. safely he- gntriictc^ tr> 

a ^" tribunal consistently witti the pri n ciples of a f]f^p p^nvcmTripnf 
(2 E. S. 737, § 1, and Reisers' Note.) This bjiljS e B cnta the ai ^Jaxa^e 

of an appliVa-HfiTi +n thf f fflipt of cJiancery to restr frJTi tbp piiKHiPaf inri of a 

pampMfit TTT>iipK.piirpf)T(^|^ to be a literary w ork, ^ jndoubtedlv a talp n t 
fiction, on the prnund that it is intended as a libel upor the '^'^"'plninnn.t 
The court of star chamber in England once exercised the power of 
cutting off the ears, branding the foreheads, and sKtting the noses of 
the hbellers of important personages. {Hvdson's Star Chamber, 2 Col- 
lect. Jurid. 224.) And, as an incident to such a jurisdiction, that court 
was undoubtedly in the habit of restraining the publication of such 
libels by injunction. Since that court was abolished, however, I be- 
heve t here is but one case upon record in which any court, either in this 
coimtry or in England, has attempted, by an injunction or order of 
the court, to prohibit or restrain the pubUcation of a libel, as such, in 
anticipation. In the case to which I .allude the nntoripug Scrogg s. 
chief justice of the court of king's bench, and his associates, decided 
that they might be safely entrusted with the power of prohibiting and 
suppressing such pubUcations as they might deem to be UbeUous. They 
accordingly made an order of the court prohibiting any person from 
' Parts of the statement of facts are omitted. 
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printing or publishing a periodical, entitled "The Weekly Packet of 
Advice from Rome, or the History of Popery." The house of com- 
mons, however, considered this extraordinary exercise of power on the 
part of Scroggs as a proper subject o f iTppgg>-TiTr>aTit (g Howell's State 
Trials, 198.) And I believe no judge or chancellor from that time to the 
present has attempted to follow that precedent. There is, indeed, in 
the reported case of Du Bost v. Beresford, (2 Camp. Rep. 511,) which was 
an action of trespass against the defendant for destroying a hbellous 
picture, a most extraordinary declaration of Lord EUenborough, that 
the Lord Chancellor, upon an application to him, would have granted 
an injunction against the exhibition of the libellous painting. It is said, 
however, in a note to Home's case, in the state trials, that this declara- 
tion of Lord EUenborough, in relation to the power of the Lord Chan- 
cellor to restrain the pubUcation of a Ubel by injunction, excited great 
astonishment in the minds of all the practitioners in the courts of equity. 
(20 Howell's St. Tr. 799.) It must unquestionably be considered as a 
hasty declaration, made without reflection during the progress of a trial 
at nisi priits; and as such it is not entitled to any weight whatever. 

T Tie utmost extent to which th e omi rt nf nhaTicery h as ever gone in 
resljaimng any publicatioT i hy iTiji mction, has Kppti njum thfi priTir-iplp; 
of protecting the rights of property . U pon ttus prma^le alone har d 
Efdon plaj^pri his decision, in the cas e of Gee v. Pritchard, (2 Swanst. 
Rep. 403,) fvviritiTriiing thp mjiinf^inn which rest r ained the defendan t 
from publis hing copies of certain letters written to Imn by the c omplam- 
s^,^Uut it may, perhaj)s, be doubted whether his lordship in thaf case 
did not, to some extent, endanger the freedom of the press by assuming, 
jurisdiction of the case as a matter of property merely, when in fact the 
object of the complainant's bill was not to prevent the publication of her 
letters on account of any supposed interest she had in them as literarjr 
property, but to restrain the publication of a private correspondence,' 
as a matter of feeling only. His decision in that case has, however, as I' 
see, received the unqualified approbation of the learned American com-- 
mentator on equity jurisprudence. (See 2 Story's Eq. 222, § 948.) 

In Xh^<i ea.se t hft fiomp Jai T'niT ll t '^"^ not rlfi i i n i t h r n ^rr rf ii nr f t f thn PTtrnn r ' 
dinary jprisdictinn c}t this murt. on the ground of any violation of the 
nghts of literary property, or because a work is improp eriy attribut 
Eim whi ch will be ]lkk;ly Lu iiijui e hia re puial lou as an auti mr , or even a s 
a manulacCuTg r of piUg : — For although his counsel insist that it must 
neceSarily have Ihe effect to injure the sale of his pflls, he has not alleged 
in his bill that he even beUeves it will have any such effect. And in the 
absence of such an allegation, I am, as a matter of opinion, inclined to 
the'behef that with that class of persons who would be likely to buy 
and take his "universal pills," as a general remedy for any and every 
disease to which the human body is subject, the supposition that he was 
the author of the publication in question, and was also the extraordinary 
personage which this table of the contents of the work indicates, would 
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be very likely to induce them to purchase and use his medicine the more 
readily. 

Ajjjif pii l i l irntinn n f t h r ir iiil i j ( l ii ii TiiK , i il i i ih is sought to be re- 
strained, oATinnt h * ^ f^nQiHprpH nr nn invn-nifiTi nf thp ri p rhts ftither-of 
Ut grary or medical propert y, althou^jt ja unguwBt io nably intcnde d-as 
a gross I 'M HP"" ^^° """'pl n imnt pprinnnlly. t h iTr ffnrt h^p "^ pmV 
/^iVfrnn nr oiitlif.T.;+y f^ ir,+^r-fn^n fni. hif pi-fi+oo+i'r.Ti Aud if thc defend- 
ants persist in their intention of giving this libellous production to the 
public, he must seek his remedy bv a. civil sii jt ir ° '^""'^ "^ ^°--^; or by 
instituting a criminal prosecution, to the end that the libellers, upon con- 
viction, may receive their appropriate punishment, in the penitentiary 
or otherwise. 

Thf.r lnmm.iM.ru ii iliul liM iill i lujMil, -i iii l ll i K riiii»p1niTi<tnf 'a hill dij^ry^ifti^pH, 

as to these defendants, with costs.' 




DIXON V. HOLDEN. 

In Chanceet, befoke Sir R. Malins, V. C, FEBBtTAUT 24, 1869. 

[7 Equity, 488.] 

SiE R. Malins, V. C, after fully stating the circumstances set forth 

in the bill, and the correspondence between the parties, continued:^ 

The Defendan ts hav e no right to suggest, as thpy Hn Ky tVio nntipo 

t hey threaten to publish, that the Waintiff wgj; a pg rtnpr in a. hflnknip t 

firm. It IS sworn, and I am satisfied it is correctiy sworn, that the 
-**'*-^^ j^esent firm o f W. Dixon & Co. has nothing to do with the f irm nf 
D ixon Brothers, which was bankru pt; yet the pubhcation intended to 
««-* be circulated by the Defendants states, not only that he was a member 
of that firm, but that he has concealed the fact from the creditors, and 
has thereby defrauded them of the contributions which, as partner of 
that firm, he would be bound to make, and which contributions, if 
made, would have resulted in payment of the creditors in full. When 
remonstrated, with in a very proper letter written by the solicitor, 
the Defendants, instead of apologizing to Mr. Dixon for the grievous 
offence they had been guilty of, actually repeat the offence in a more 
aggravated form, saying that they will bring this gentleman to the 

' Balliet v. Cassidy, 104 Fed. 704; Vassar College v. Loose-Wiles Biscuit Co., 197 
Fed. 982; Willis v. O'Connell, 231 Fed. 1004; Donaldson «. Wright, 7 App. D. C. 45 
(aemble); Christian Hospital v. People, 223 111. 244; Midland Press ». Compton, 204 
111. App. 216; Life Ass'n v. Boogher, 3 Mo. App. 173; Howell o. Bee Publishing Co. 
100 Neb. 39 (semble); Mayer v. Journeymen Stonecutters' Ass'n, 47 N. J. Eq. 519; 
Marlin Fire Arms Co. v. Shields, 171 N. Y. 384; New York Juvenile Guardian Society 
D. Koosevelt, 7 Daly, 188; De Wick v. Dobson, 18 App. Div. 399; Owen v. Partridge, 
40 Misc. 415; Dopp v. Doll, 13 Weekly Law Bull. (Ohio) 335; Judson v. Zurhorst' 
30 Ohio Cir. Ct. R. 9. Accord. 

Itzkovitch V. Whitaker, 115 La. 479, 117 La. 708; Schuhnan v. Whitaker, 117 La. 
704. Contra. 

' The statement of facts and the arguments of counsel are omitted. 
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bar of justice, and will prove that he was a member of the bankrupt 
firm. 

I am told that a Court of Equity ha -s nn jiin'grliVti'»n in Qiif.Ti o ^^0^1= 
this, though it is admitted it has iurisrliftinn wT^ ^^^ pw>po,^y jp ijV^iy t"- 
be afifected . What is propert y? One man has property in lands, another 
in goods, another in a business, another in skill, anoliier in reputation; 
and w hatever may have the effect of destroying property in any one 
of these thin^ Te ve n in a man's good name) is, in my opinion, destroying 
p roperty of a most valuable description. But here it is distinctly sworn 
to. and caiiTint bp dpm'pH^ that tTiP offpH: nf this wi ll be seriously daniap~ 
ing to the Plaintiif's busiaess o f a. merchant. 

J Now the business o f n r"PTT.tiaTit ia aKmit thp m ost valuable kind of 
property that he can well hnrr Here it is the soiu-ce of his fortune, and 
therefore to be injiu'ed in his business is to be injured in his property. 
But I go further, and say if it had n nlv injured his reputation, it is 0/3 j 7—«. 
w ithin the iurisdiction nf thi s Cmirt tn stop th> » pTihhVation of a lib el ~D Icy 
of this description which ^oes to destroy his prnpert.v nr his reputation , 
which i< ^ his prnpprtyj nnd | if p n ■ni>i1 r ,1 1111 1' - vnli i f i Mn thnn nthf r proper ty. 

In this case I go on general principle, and 1 am fortified by author- 
ity. General principle is in favor of it, but authority is not wanting. 

It is contended that Lord Cottenham has laid it down in Fleming v. 
Nevyton, 1 H. L. C. 363, that this Court has no jiuisdiction to restrain 
the publication of a document Kke this. When I look at the report, I 
find that Lord Cottenham abstains from laying; down a rule in that case, 
but expresses a hope that the Scotch Judges would take care to exercise 
the jurisdiction of the Court with discretion and consistency. 

But there are cases in this Court going to the point. I had occasion to 
consider the subject very fully in the case of Springhead Spinning Com- 
pany v. Riley, Law Rep. 6 Eq. 551. That was an injury to property, 
and on that ground I overruled the demurrer. I then considered all 
the authorities on the subject as to where this Court would grant, or 
would not grant, an injunction to prevent a pubhcation which had the 
effect of injuring property. The case of Routh v. Webster, 10 Beav. 561, 
is an authority going the whole length of what is asked here. In that 
case a joint stock company was established having for its only object 
the carrying passengers by steamboat and omnibus at a cheap rate. 
The Defendants, the provisional directors, had published prospectuses 
in which the name of the Plaintiff was used without his authority as a 
trustee of the company. They also paid moneys into the bankers of the 
company to the Plaintiff's account as trustee. The Plaintiff, conceiving 
that he might be subjected to responsibility by the unauthorized use of 
his name, filed his bill against the directors, and moved for an injunc- 
tion to restrain them from using his name in connection with the com- 
pany. Lord Langdale granted the injunction, and observed that it 
would be a warning to the Defendants not to use the names of other 
persons without their authority. The Defendants were not to be allowed 
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to use the names of any persons they pleased, representing them as 
responsible in their speculations and involving them in all sorts of 
habilities.' 

The next case is that of Clark v. Freeman, 11 Beav. 112, in which Sir 
James Clark, the well-known physician, came to the Coiu-t for an in- 
junction, complaining of his reputation having been injured because of 
the Defendant Freeman having advertised a pill as being from the Plain- 
tiff's prescription, and Lord Langdale refused the injunction only be- 
cause he did not think it likely that such a thing could possibly prove 
an injury to the reputation of a man in the position of Sir James Clark. 
I took the opportimity in the case of Springhead Cotton Spinning Com- 
pany V. Riley, Law Rep. 6 Eq. 551, of stating what Lord Cairns said of 
the case of Clark v. Freeman, when giving judgment in Maxwell v. 
Hogg, Law Rep. 2 Ch. 307, 310. That was a case to restrain the pub- 
Ucation of a magazine, and Lord Cairns said: " It always appeared to me 
that Clark v. Freeman might have been decided in favor of the Plain- 
tiff on the ground that he had property in his own name." I have 
already said that in my opinion the Court has jurisdiction in such a 
case, and has exercised it repeatedly to prevent such a state of tihings. 

My observations in the Springhmd Spinning Company are entirely 
appUcable, and inasmuch as I am clearly of opinion that the injunction 
in this was rightly granted, so I am now clear that it is my duty to make 
that injunction perpetual. The subsequent conduct of the Defendants 
has not mitigated in any 'way their offence. They have not come here 
in a tone of apology for this most improper and vexatious conduct, but, 
on the contrary, they have appeared rather to justify themselves than 
to apologize, and it has greatly aggravated the offence. In the dg ci- 
sion I arrive at I beg to h^ nnfjpTitnrrf l m Injrinj^ i l ii in i I ImI (hi i r Wirf 
h as jurisdiction to prevent the pubhcatinn of any l^tt^^r^ arlvpi-figp - 
ment, or othe r document, wh ich, if permitted to go on. would have th p. 
e ffect of destroymg the prope rty of another person, whether that cnn- 
CUjuc*^^^ sists of tangible or m tanpfihle prppp-i-ty, wliatTioi- if pnnsigtg of mnTip y 
uwC^dvC— • or reputatio n. Jb ^ofessional reputation is the means of a jn giiipng 
„tj/, ,ML*~Utl w ealth. anTis the"same as wealth itse lf. On these grounds I haw -no 
LjJCT hesitation as to the decision I ought to come to, and I have no doubt 
/'' ■ whatever as to the jurisdiction, or as to the conduct of the Defendants. 
^ J That being so, t he injunction will be mgrlp pp|-pptiin1, ^^ith costs against 

't««-</»'^^y both the Defendants. 

^^fZ^ \ ^° ^^^^^ "• Webster [1916] 1 K. B. 714, a husband sought an injunction 

MAZXo^ _ against a wrongful pledge of his credit by his wife. The injunction was deni«i 

chiefly on the ground that the Married Woman's Property Act of 1882 did not 

permit actions upon tort 

not cognizable in equity. 




(JljU^ permit actions upon tort between husband and wife and hence such a case was 

f^ -^^. not cognizable in enuitv. 
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BOSTON DIATITE CO. v. FLORENCE MANUFACTURING CO. 
Supreme Judicial Court, Massachusetts, November, 1873. 

[114 Massachusetts Reports, 69.] 

B ill in e quity against the Florence Manufacturing C ompany. Isaac 
S. Parsons, George A. iSurr, and George A. Scott, jJlfiffing tiat the A/G-^ 

p laintiff corporation was and for three years had been engaged in t he ^ 

miimifirtlire of niin rl nj .j i l i < Itui^ ^iTnnng wKif]] y prp tnilpt mif fors, made ^ K^<--*^ 

f rom a compositi on.-invented and pafpnitpH hy onr MrmVIr, which -*wi*,-»-v^-»'" 
was capable of being moulded by heat and pressure into various shapes, /Siii^».yCi^ 
and ^hat thf ; ^ h a d applied tn fhi> mntni ii l l l i r Irnrlr marlT nnmr "Di n i _^ -/- a -^ 
■tite." by which jt_was gener ally Imow n: t hat the defendant corporat ion • -a^. ^ 
wafi fingagftd in the Tnannfii cture o f %m\p:t mirrnrR ff om another material ''^""''"''27^" n. 
capable of being moulded and pressed, njw^ ^y^iVVi t>if>rp wptp i\^ }ff. /_. i,-^/ 
ters patent; that the defendant Parsons was the president, the de- '*'-'<r^ jr^ • 
■fendanx Burr the treasurer, and the defendant Scott the agent of the --7 y- , 
defendant corporation; that Parsons, Burr, and Scott, acting as such ' 
officers and in the name of t he corporation, f alsely, fraudulently^ and~rT ^ Caa^^^^ 
maliciously, and for the purpose of injuring; flip plaintiff and diverting .^,£^ rT ^ 
its trade, r epresented to the plaintiff's customers that the articles manu - "^Jl^tXt^ 
factured bv the plaintiff under its I pttprq pgtpnt wf^ye maniifactured in y ^ ^ 
i nfringem ent o f letters p atent owned by thp dpfpnf^gnt f orpm-atiQT i, '^^V^ ' 
and that the d efendant c OTporation was prosecuting a suit against the ^ -'*^;*-T' «^ 
plaintiff corporation for such infringement. The bill then set forth ^-<-<-»^ i<*^ 
specific instances in which persons, in the bill named, who intended to / i 
make purchases of the plaintiff, had been deterred therefrom by oral ' 
and written representations, of the purport above set forth, made to 
them by the defendants, and had been induced to purchase of the de- 
fendant corporation. 

The bill prayed that the defendants might be enjoined from makin g 
s uch representat iom. and that the defendant corporation might be 
decreed to account for the profits of its sales made by reason of such 

false representations. .,ou4,,*>-«*-^ 

The d efendants demurred, because the plaintiff had not stated a case f^ 
which entitled it to the relief prayed for. 
Gray, C.J. The jurisdiction of a Court of Ch^y^ppry dnpg nnt e?;^^"'^ f4£t-T>: 

t o cases of hbel or slander, o r pf fa)«!e rpprpspntatinTfs a.s tn the f^harap- 

t er or quality of the plaintiff's property, m - as *n tijg tiflp fTiPrpfn, w>iif»h Cy^^U^^ uu 
i nvolve no brpyh nf trint "T "<' f niit rar^t Huggonson's case, 2 kik. ffA-c^ _.,^^ 
469, 488. Gee v. Pritchard, 2 Swanst. 402, 413. Seeley v. Fisher, WuujpCC^ 
Sim. 581, 583. Fleming v. Newtm, 1 H. L. Cas. 363, 371, 376. Emperor ^^ii„£^aji. ■* 
of Austria v. Day, 3 De G., F. & J. 217, 238-241. Mulkem v. Ward,f^''*^^.CtZ 
L. R. 13 Eq. 619. The opinions of Vice-Chancellor Malins in Spring- a^ ^^y7~ 
head Spinning Co. v. Riley, L. R. 6 Eq. 551, in Dixon v. Holden, L. R.^»-^i»-"^ ^ •* 
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7 Eq. 488, and in Rollins v. Hinks, L. R. 13 Eq. 355, appear to us to 
be so inconsistent with these authorities and with well-settled princi- 
ples, that it would be superfluous to consider whether, upon the facts 
before him, his decisions can be supported. 

The jurisdiction to restrain the use of a name or a trade-mark, or the 
publication of letters rests upon the ground of the plaintiff's property 
in his name, trade-mark, or letters, and of the defendant's unlawful use 
thereof. Routh v. Webster, 10 Beav. 561. , Leather Cloth Co. v. American 
Leather Cloth Co., 4 De G., J. & S. 137, and 11 H. L. Cas. 523. Max- 
well V. Hogg, L. R. 2 Ch. 307, 310, 313. Gee v. Pritchard, 2 Swanst. 402. 

T he present bill alleges no trust or contract between the parties, a nd 
no use by the defendants of the plaintiff's nam e: but only tJiat the^ de- 
ffendants made false and fraiiHiilfint r pprpspntntinng^ oral and written, 
that the articles manufactured by the plaintiff were infringements of 
letters patent of the defendant corporation, and that the plaintiff had 
been sued by the defendant corporation therefor; and that the defend- 
ants further threatened divers persons with suits for selling the plain- 
tiff's goods, upon the false and fraudulent pretence that they infringed 
upon the patent of the defendant corporation. Tf the pli ^jntiff hp° aT>y 
r ^medvr i f I'g ^y g'^tinn atJaag Barley v. Walford, 9 Q. B. 197. Wren 
V. Weiid, L. R. 4 Q. B. 730. 

1 Hammersmith Skating Rink Co. s. Dublin Skating Rink Co., 10 Ir. R. Eq. 235; 
Chase v. Tuttle, 27 Fed. 110 {semble); Kidd u. Hony, 28 Fed. 773; Baltimore Car- 
Wheel Co. V. Bemis, 29 Fed. 95; Welsbach light Co. v. American Incandescent Light 
Co., 98 Fed. 613; Hobbs Mfg. Co. u. Gooding, llSjFed. 615; Warren Featherbone 
Co. II. Landauer, 151 Fed. 130; Whitehead n. Kitson, 119 Mass. 484; Consimiere' 
Gas Co. V. Kansas City Gas Light Co., 100 Mo. 501; Mauger v. Dick, 55 How. Pr. 
132; Cohen d. United Garment Workers, 35 Misc. 748. Accord. 

Croft V. Richardson, 59 How. Pr. 356. Conira. 

Sending out circulars charging infringement and threatening purchasers from 
plaintiff with legal proceedings was enjoined, unless defendant would undertake to 
proceed at once to try the validity of the patent, in Rollins v. Hinks, 13 Eq. 355; Ax- 
mann ji. Lund, 18 Eq. 330. 

Injunctions have been allowed where such circulars were sent out with no intention 
of suing for the alleged infringements or in pure malice. Celluloid Mfg. Co. i. Good- 
year Dental Co., 13 Blatchf. 375 (semhle); Emack «. Kane, 34 Fed. 46; Kelley v. 
Ypsilanti Mfg. Co., 44 Fed. 19 {semhh); Lewin v. Welsbach Light Co., 81 Fed. 904; 
Farquhar Co. v. National Harrow Co. (C. C. A.), 102 Fed. 714; Adriance Piatt & Co' 
V. National Harrow Co. (C. C. A.), 121 Fed. 827, 98 Fed. 118; Dittgen d. Racine 
Paper Co., 164 Fed. 85; Electric Renovator Co. v. Vacuum Cleaner Co., 189 Fed. 
754; Atlas Underwear Co. v. Cooper Underwear Co., 210 Fed. 347- Bell & Co s 
Singer Mfg. Co., 65 Ga. 452 (»em6fe). 
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PRUDENTIAL ASSURANCE CO. s. KNOTT. 

In Chanceky, before Lord Cairns, C, and Sir W. M. James and 
Sir G. Mellish, L. JJ., January 20, 1875. 

[10 Chancery AppeaLa, 142.] 

The Plaintiffs in this case were a lif e assurance company carrying on r> 
business in London, and having an income ot above £450,000 a year. . ' 
The Defendant had lately published a pamphl et on Life Assurance' 
Compames, in which he gave s +gti'gri>«; a^ ^ calculations as to the prin- 
'tipal assurance offices, lieir incomes, rates of premiumT" expenses of K 3> r**^-*^ 
collection, and ratio of assets to Uabihties. He commented on t he t**^ f- , ' ^ 

stntp of gpvpral nf flip rnnipnTuVg^ gmnnggt wliioli wpre the Plaintiff s, t—i-^*--^*-*^ 

The Pla intiffs thereuppn filed a bill against the Defendant, chargin g^ X^*-* ' ^f *- 
th at the effect of certain spedlied portions of the pam phlet and of the .v-i *-»-^^; y-; 
erroneous statements in it as to the rates of premium charged by the /4-^'Cr<Z.'iv/(a- 
company waji tr) rpprpgpnt t>ip fOTTipaTiy as b pjng managed with reckles s ^-» J^^ ' 
extrava gancy, an r} aji heinp ; in a. state of insolvency and unable to fulfih "'^^S^*''^^^ 
^ engagemen ts: that that representation was utterly untrue, and J^T'T''''*^ 
that the company's affairs were managed without extravagance; and ^y 
that the company had been for many years past, and was still, in an '^T" /^ 
exceedingly prosperous and thriving condition, abundantly solvent, and ff' "^ — *--«--< 
earning large profits. The bill further charged that the continued pub- 
Ucation of the pamphlet containing the passages and statements in the 
bill complained of would be very injurious to the company's credit and 
reputation, and could not fail greatly to damage the company's busi- 
ness and to diminish its profits derived from it. And the bill accordingly 
p rayed that the pi ibl'^g^'"^' "* ^^° r""^rhlfft T"i ght be restrain ed, and 
for consequent reUef. 

The Vice-Chancellor EaR refused to grant an injunction, and the 
Plaintiffs now, by way of appeal, moved for an injunction. 

Mr. Higgins, Q. C, and Mr. Phear, (Mr. Dickinson, Q. C, with them,) 
in support of the appeal : 

The publication of this pamphlet is a great wrong to the company, and 
is calculated to injure the company by deterring customers from insuring. 

[The Lord Justice Melush: Will not this very application give 
greater publicity to the hbel? If you are injured, bring your action.] 

An action would be an altogether inadequate remedy, as the damages 
could not be assessed; and if this Court cannot interfere, the plaintiffs 
have practically no remedy. This Court will always interfere to protect 
property. Gee v. Pritchard, 2 Sw. 402, 413, and the good will of a busi- 
ness is a very valuable property. The Court clearly has jurisdiction. 
Dixon V. Holden, Law Rep. 7 Eq. 488. Whenever the property of a 
company is wronged by a hbel this Court can interfere. Clark v. Free- 
man, 11 Beav. 112. Mvikem v. Ward, Law Rep. 13 Eq. 619. Martin 
V. Wright, 6 Sim. 297, has no bearing on this case. 
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[Emperor of Austria v. Day, 3 D. F. & J. 217, was also referred to.] 
Mr. Morgan, Q. C, and Mr. Ince, for the Defendant, were not called 
upon. 
Lord Cairns, L. C. : 

I am of opinion that there is no ground whatever for the interferenc e 
o fjlie (jQ iirt 1T1 thia pggp The Court is asked by an insurance company 
'to grant an injimction to restrain the continued pubKcation of a pam- 
phlet which comments upon the statistical returns of various insurance 
companies with regard to the comparative expenses of their establish- 
ments as compared with their Uabilities; and it is said that this pam- 
phlet in those comments draws unfavorable conclusions with regard 
to the company which are Plaintiffs here, and that the expressions in 
the pamphlet wiU be injurious, to this company in their trade and busi- 
ness. Now, the commen ts and expres sions in this pamphlet pitber H o 
a mount to a hbel upon the company, or dp not. If they do not amoun t 
to a hbel. and are tiierefore innocuous and justiBable in the eye rJ a. 
*?1irf "^^ rr»mmr»Ti f-^yf, 1 am at a loss to understand upon what prin - 
/.I'plp t^° CfiTirt nf r,ha |Ticer y could possibly interfere as a censor morum 
^^ f , ^j(, -r or critic to restrain the publication of statements or expressions which 
,ff^Ct^ yd^atJ"^^^ ^ ^'^^ justifiable in a Court of Common Law. If, on the other 

, ^^,,4Li./ hand, thes e cnrnmeTitji An amniiTit f r» a libel, then. a. s I have always Unde r- 

^;j2v^,^„jC< s tood, it is clearly settled that the Court of Chancery has no juri s- 
■' y^I- ^. Ji < hction to restrain the publication merely because it is a hbel. There 
Ij^ j^ ' are pubUcations which the Court of Chancery will restrain, and those 

**''*''^^''^' publications, as to which there is a foundation for the jurisdiction of 
\ ^ ^7 ,.j ^_Ci *^^ Court of Chancery to restrain them, will not be restrained the less 

jg^Ajfiff because they happen also to be UbeUous. 



t- ^ < 6^> ». ^ 



u.*^ 



But apart from the suggestion that the publication here is a hbel, I 



"T"}, "^r^^ ^° °°* observe in the bill any statement or foundation for the jurisdic- 
/**— «-<^kZmm tion of the Court to restrain. I repeat, if the observations are not libel- 
-^^C v^ - lous, they are lawful, and ought not to be restrained; if they are 
^U-tTVCiM^ hbellous, it is only because they are Ubellous that the Court of Chan- 
; .y p 1^ eery is asked to restrain them. 

1__ It is attempted to give a color to the appUcation by saying that these 

are hbellous pubhcations which will injure property, and lien, when that 
^ ^^ril -L proposition is further defined, it is said tiiat the business of the com- 
' •^i^'lf P^i^y* ^^ good wiU of the company, is property; that the company in 
^^^'""f . its trade will be injured, and that, therefore, the interference of the 
*y.^ Ww*-«^ourt is asked for the protection of property. But with regard to 
^^ 1*-^ nine out of ten hbels, the same thing might be said. The cases in which 
fj iit ^JLLa J ^^^^^^ ^^^ brought for hbel are usually cases where thinfyaa re written 
.^0^/ of ™^^ *^^ corporations, which have ag/feffect upon their character and 
f/'f^ ^'^^^*^, upon their trade or busines s. oi-Sfiiy<hharacter as connected with tr ade 
^^t^AtC'*^^*^ o r business; but no case canby^roduced in which, in those pi'rA^ - 
stances, t he Co urt of Chapel has interfered.. Not merely is there no 
authority tor this jj^ication, but the books afford repeated instances 



(^ jMa."^ 
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of the refusal to exercise jurisdiction. There are the observations of 
Lord Eldon in Gee v. Pritchard, 2 Sw. 402, 413, the observations of Lord 
Campbell in the case of the Emperor of Austria v. Day, 3 D. F. & J. 217; 
there is the dictum of Lord Langdale in the case of Clark v. Freeman, 11 
Beav. 112, which stands irrespective of any comments which may be 
made upon the decision of that particular case; there is the observa- 
tion of the late Vice-Chancellor of England in Martin v. Wright, 6 
Sim. 297; and there are the observations of the late Vice-Chancellor 
Wickeiis in Mtdkem v. Ward, Law Rep. 13 Eq. 619. Over and above 
those, there is the decision of the House of Lords in Fleming v. Newton, 
1 H. L. C. 363, and it is clear to my mind, from reading the opinion 
of Lord Cottenham, whose was the only opinion pronounced in that 
case, that the whole of it proceeds on one footing. He considered that 
the case being Scotch, some nicety of Scotch law might be made to 
appear ui the coiurts of Scotland which would entitle them to interfere 
with the publication complained of in that case, but that unless some 
such feature of Scotch law could be shown, no such interference could, 
upon the general principles of English law, be permitted.* 

Now, the only shadow of authority the other way is in the case of 
Dixon V. Holden, Law Rep. 7 Eq. 488, decided by Vice-Chancellor 
Malins in the year 1869. I say nothing about the decision in that par- 
ticular case, and I do not mean to say that the decision is not capable 
of being maintained. It professes to proceed mainly upon a case of 
RmUh V. Webster, 10 Beav. 561, because I observe that the Vice-Chan- 
cellor says (Law Rep. 7 Eq. 493): "The case of Routh v. Webster, is an 
authority going the whole length of what is asked here. In that case a 
joint stock company was established, having for its only object the 
carrying passengers by steamboat and omnibus at a cheap rate. The 
Defendants, the provisional directors, had published prospectuses, in 
which the name of the Plaintiff was used, without his authority, as a 
trustee of the company. They also paid moneys into the bankers of 
the company to the Plaintiff's accoimt, as trustee." That case appears, 
if I may say so, to have been quite rightly decided. The diflSculties in 
which the Plaintiff might have been placed, especially at the time when 
that case was decided, looking at what was supposed then to be the 
state of the law as to such undertakings, are obvious; and he was held 
entitled to restrain, not any libel, for there was no Kbel, but that im- 
proper and imauthorized use of his name. It was upon the authority of 
that case that the case of Dixon v. Holden was professed to be decided ; 

• The dictum of Lord Cottenham referred to reads: "I camiot . . . avoid ex- 
pressing an earnest hope that, if this question should arise ... it may be considered 
how the exercise of such a jurisdiction can be reconciled with the trial of matters of 
Kbel and defamation by juries under the 55 Geo. 3, cap. 42 [Fox's Libel Act] or in- 
deed with the Kberty of the press. That act appoints a jury as the proper tribimal 
for trial of injuries to the person by Bbel andd^amation; and the liberty of the press 
consists in the unrestricted right of publishing, subject to the responsibilities attached 
to the publication of libels." Fleming ». Newton, 1 H. L. Cas. 363, 379. — Ed. 
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but the Vice-Chancellor went further, and said this (Law Rep. 7 Eq. 
492) : " The business of a merchant is about the most valuable kind of 
property that he can well have. Here it is the source of his fortune, and 
therefore to be injured in his business is to be injured in his property. 
But I go further, and say, if it had only injured his reputation, it is 
within the jurisdiction of this Court to stop the pubhcation of a libel 
of this description, which goes to destroy his property or his reputa- 
tion, which is his property, and, if j)ossible, more valuable than other 
property. In this case I go on general principle, and I am fortified by 
authority. General, principle is in favor of it, but authority is not 
wanting." And further on, the Vice-Chancellor says (Law Rep. 7 Eq. 
494): "In the decision I arrive at, I beg to be understood as laying 
down, that this Coiu^ has jurisdiction to prevent the publication of 
any letter, advertisement, or other document which, if permitted to 
go on, would have the effect of destroying the property of another per- 
, son, whether that consists of tangible or intangible property, whether 

</'^ iflJ^ it consists of money or reputation." Now, in those opinions the Vice- 
ChanceUor conceived that he was fortified by authority. The authori^ 
ties cited are, the case of Fleming v. Newton, 1 H. L. C. 363, which 
appears to me to be an authority exactly to the contrary; the case of 
Rouik V. Webster, 10 Beav. 561, which was an authority for preventing 
the improper use of a man's name against his wiU; the case of Clark v. 
Freeman, 11 Beav. 112, where the injunction was refused, and where 
Lord Langdale said the Court would not interfere to prevent a Ubel; 
and the only other case mentioned. Springhead Spinning Company v. 
Riley, Law Rep." 6 Eq. 551, decided by the Vice-Chancellor himself, 
upon which of course the learned Judge must be taken to have expressed 
the same opinion as he expressed in the case of Dixon v. Holden, Law 
Rep. 7 Eq. 488. 

I am unable to accede to these general propositions. They appear to 
me to be at variance with the settled practice and principles of this 
Coiui;, and I cannot accept them as an authority for the present appli- 
cation. I think that this appeal must be refused with costs. 

SiK W. M. James, L. J.: — 

I am of the same opinion; and I think it is right, this appeal being 
brought, to express my entire concurrence in the views just stated by 
the Lord Chancellor. I think that the Vice-Chancellor Maiins, in that 
case of Dixon v. Holden, was, by his desire to do what was right, led to 
exaggerate the jurisdiction of this Coiu-t in a manner for which there 
was no authority in any reported case, and no foundation in principle. 
I think it right to say that I hold without doubt that the statement of 
the law in that case is not correct. 

Sib G. Mellish, L. J. : — 

I also am entirely of the same opinion.* 

1 Martin v. Wright, 6 Sim. 297 (semble); Seeley ». Fisher, 11 Sim. 581 (aemble); 
Edison v. Thomas A. Edison, Jr. Chemical Co., 128 Fed. 957; Montgomery Ward & 
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MARLIN FIRE ARMS CO. v. SHIELDS. 
Court of Appeals, New York, June, 1902. 

[171 New York Reports, 384.] 

Parker, C. J. The pla.ini;iff f'nrp^ratmT^^ wliiVT, Tr.or,..fy„tiirpi Mfir- 7^ ''"'z? 
lin repeating rifl es, bmiight. t his action to lierpetiially rpstra.in rl<>fpn rl- .^iJyfJjJ /%. 
ant, the n ronri ptnr of n m n i miTinr caUed_ ^^B^eation."frorn pi^hh'shin fr X*S-^ '^' ^ 
"any a.rtiV1i> cyr statpmpnt i'ti .iny %ttP ^ under anv""gmse falselv at r 'Tl 



ta cEng, misrepresenting or depre niating plai-nti'ff'g cai^ r-;fl^ ^^ Uc '^X^^^^^^ 
ac curacy, etfectiveness. merit or vaiue?^ ^/^^^iXrr 

Defendant demurred to the complaint, and the question presented ory^^^^^JiP. 
this review is whether it states a cause of action. The following is as ^ c2<-»^ 
brief a synopsis of it as Will suffice to present fully the question before us : 

Plaintiff is engaged in the manufacture and sale of the Marlin re- 
peating rifles, which have become well known as a distinct model 
throughout the United States and elsewhere, and for some time it ad- 
vertised the rifles in defendant's magazine. Defendant having advanced A Uaa-^^^ 
his rates, plaintiff withdrew the advertisement, whereupon defendant /jjxi-ri a-^ 
publishedletters, purporting to be from correspondents, reflecting on the ''^'^ (f 

Co. B. Dealers' Assn., 150 Fed. 413 {semhle) ; Citizens' Light Co. v. Montgomery Light '•^^■''y^' ^ 

Co., 171 Fed. 553; American Malting Co. n. Keitel (C. C. A.), 209 Fed. 351; Singer 7T /ax't^J^M 
Mfg. Co. D. Domestic Sewing Machine Co., 49 Ga. 70; Chicago City B,. Co. t. General _^ 

Electric Co., 74 HI. App. 465; Allegretti Chocolate Co. s. Rubel, 83 111. App. 558; ^^Jb-i^^Jp^'^^ 
Raymond «. Russell, 143 Mass. 295; Finnish Temperance Society v. Publishing Co., 
219 Mass. 28; Life Ass'n 0. Boogher, 3 Mo. App. 173; Iverson s. Dilno, 44 Mont. 
270; Richter v. Journeyman Tailors' Union, 2 5 Weekly Law Bull. (Ohio) 189; Bal- 
timore Life Ins. Co. b. Gleisner, 202 Pa. St. 38(5; MitcheU n. Grand Lodge (Tex. Civ. 
App.), 121 S. W. 178. Accord. 

After a jury has foimd the matter Hbellous, the court may enjoin repetition. Saxby 
I. Easterbrook, 3 C. P. D. 339, 341; Halsey s. Brotherhood, 15 Ch. D. 514, 19 Ch. D. 
386; Flint v. Hutchinson Smoke Burner Co., 110 Mo. 492; Wolf j;. Harris, 267 
Mo. 405 {semhle). 

Under the present English practice, an interlocutory injunction will not be allowed 
where the. question of Ubel has not been tried by a jury imless the case is very clear. 
Liverpool' Household Ass'n v. Smith, 37 Ch. D. 170; Bonnard u. Perryman, [1891] 2 
Ch. 269. If the court is clearly satisfied there is a libel, it may grant an interlocutory 
injunction. Collard v. Marshall, [1892] 1 Ch. 671. See abo FitzGerald s. Clancy, 
[1902] 2 1. R. 207, 212. 

Prudential Ass. Co. t. Knott is not followed in England to-day. The change is 
usually attributed to extension of the power of the comt through the Common Law 
Procedure Act (1854), § 79, and Supreme Court of Judicature Act (1873), § 25, 8. 
Beddow is. Beddow, 9 Ch. D. 89; Quartz Hill Consolidated Co. v. Beall, 20 Ch. D. 
501. See James v. James, 13 Eq. 421 ; Thorley's Cattle Food Co. d. Massam, 14 Ch. 
D. 763; Thomas v. Williams, 14 Ch. D. 864; Herman Loog v. Bean, 26 Ch. D. 306; 
Hayward «. Hayward, 34 Ch. D. 198; Walter v. Ashton, [1902] 2 Ch. 282. The power 
to restrain libels is not confined to cases where business or credit is affected. Monson 
V. Tussaud, [1894] 1 Q. B. 671 (public exhibition of wax portrait model of plaintiff in 
a "chamber of horrors"). As to Australia, see Waters v. Turn, 3 Arg. L. R. (Vic- 
toria), C. N. 67; Sander v. United Horse-Shoe Co. 12 N. S. W. L. R. Eq. 224. 
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rifle, such publications taking place, one in March and two in October, 
1899, and one in September and another in November, 1900. These 
letters were not in fact written by correspondents, but were sham letters, 
written and published by defendant in furtherance of a design to force 
plaintiff to advertise with him, or, failing in that, to gratify his malice.' 
This brings us to the real question of the case, wliptbpr an nnjiist and 

malicious criticism of a ma mifantured article, for "W ^i^^h tTiff maTiiifaYV 
tuTCT~Eas no remedy at law because "f bis inabilit.v t n pmvp spprial 
damage, is ths subject of equitab le cognizance . 

The COiiaLiLuliOMl guafaiiLy ot treedom of speech and press, which 
in terms provides that " every citizen may freely speak, write and pub- 
lish his sentiments on all subjects, being responsible for the abuse of 
that right; and no law shall be passed to restrain or abridge the liberty 
of speech or of the press" (State Constitution, art. I, § 8), has for its 
only limitations the law of slander and libel. Hitherto freedom of 
speech and of the press could only be interfered witib where the speaker 
or writer offended against the criminal law or where the words amounted 
to a slander or Ubel of a person or corporation or their property, and the 
guaranteed right of trial by jury entitled the parties accused of slander 
or libel to have twelve men pass upon the question of their liability to 
respond in damages therefor and to measure such damages. But the 
precedent which the plaintiff seeks to establish would ope n the door for 
a judge sittmg m eq uity to establis h a censorship not only over the pas t 
and present conduct of a publisher of a magazine or newspaper, but 
would authorize such judge by decree to lay down a chart for future 
guidance, in so far as a plaintiff's property nglits might seem to re quire, 
alid, in case of the violation of the provisions of such a decree, the usual 
course and practice of equity would necessarily be invoked, which 
would authorize the court to determine whether such published articles 
were contrary to the prohibitions of the decree, and, if so found, pun- 
ishment as for a contempt might follow. Thus a party could be pun- 
ished for publishing an article which was not libellous and that too 
without a trial by jury. 

While we have pointed out in general terms the Umitations of the 
courts in dealing with slander and Ubel, we shall confine ourselves on 
this review to a consideration of those authorities which bear directly 
upon the question whether equity, which creates neither rights not lia- 
bihties, has heretofore assumed jurisdiction to restrain the publication 
of criticisms unjustiy affecting the merits of articles of property be- 
■ longing to a plaintiff when such publication will not support an action 
at law, for, if such precedent be not already established by the courts 
of this state, in our view it ought not to be. 

It was long ago held in this .itatP +li^+ q r»„rt ^ f CbaTiopry | ias n» 
f liT-ipdi^tmn tn rPQtrgin iU^ piiKliVati^r, ^f ^ ],|^ p] |^ y injunction. Iip on a 

> Only a portion of the statement of facts and only the latter part of the opinion are 
printed. 
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hill fil M by a party whose chara £t cr or bm.Iu u ijs will be mjmeJ h}/ tlut 
publication. B randretn v. Lance, S Paige, 24. 

In Jiden on Injunctions (3 ed., page 372) it is said: "There is, per- 
haps, but one instance in the books, of any judge having maintained 
the existence of a power in the Court of Chancery of restraining pub- 
hcations on any other ground but that of property and copyright; and 
it was then done in language so strange and unconstitutional, as to 
carry on its face its own refutation." 

In S inger Mfg. Co. v. Domestic S. M. Co. (49 Ga. 70), the court said: . S--.-i^,X-^ ' 
"It is well settied that an hiiunction will not be granted to restrq.i n *^- ' 
s lander or libel of title or of reputation ." (Citing cases.) "Not that it 
is not wrong, not that the wrong may not be irreparable, but simply , 
b ecause Courts of Chancery, in the exe rc ise of the extraordinary p owers 
lo dged in them, have unif ormly refused to act in such a case, le^n p; par- 
ties to their remedy at f awT" 

"""In M auger v. Diek (55 How. Pr. 132) it is said: "The jurisdiction of' 
a court of equity does not extend to false representation as to the char- 
acter or quality of plaintiff's property, or to his title thereto, when it in- 
volves no breach of trust or contract, nor does it extend to cases of Ubel 
or slander. ... If the plaintiff has any remedy it is by action at law." 
(See also Pomeroy's Eq. Jur., § 320, note 3; Mulkem v. Ward, L. R. 
[13 Eq. Cases] 619; Kerr on Injunctions [2 Am. ed.], p. 377; High on 
Injunctions [3 ed.], § 1015; Beach on Injunctions, Vol. 1, p. 73). 

In Kidd v. Horry (28 Fed. Rep. 773) appUcation was made to Mr. Jus- 
tice Bradley for an injunction to restrain defendants from publishing 
hbeUous circulars concerning plaintiff's business and patent rights pend- 
ing the trial of the principal suit brought to restrain infringement of 
patents. The learned justice said: "The application seems to be alto- 
gether a novel one, and is urged principally upon a line of recent English 
authorities." (Citing cases.) "An examination of these and other 
cases relied on convinces us that they depend on certain peculiar acts 
of the Parhament of Great Britain, and not on general principles of 
equity jurisprudence." After commenting upon the English statutes he 
further says: "But neither the statute law of this country nor any 
well-considered judgment of the courts has introduced this new branch 
of equity into oiu- jurisprudence. There may be a case or two looking 
that way, but none we deem of sufficient authority to justify us in as- 
suming the jurisdiction." (Citing cases in this state and other states 
in support of the proposition.) 

To tiie same effect are Baltimore Car Wheel Co. v. Bemis (29 Fed. Rep. 
95); Mayer v. Journeymen Stonecutters' Ass'n (47 N. J. Eq. 519), which 
was an application to the chancellor to restrain the circulation of Ubel- 
lous matter, and Francis v. Flinn (118 U. S. 385), in which the bill 
prayed an injunction against sundry things done by defendants against 
plaintiff's pilot boat, among other things false publications. Mr. 
Justice Field said : " The bill does not state what the publications were. 
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... If the publications in the newspapers are false and injurious he 
can prosecute the publishers for libel. If a court of equity could inter- 
fere and use its remedy in such cases, it would draw to itself the greater 
part of the litigation properly belonging to courts of law." 

Oiu" attention is not called to any decisions in this state in suits 
founded solely on slander or libel for which an action at law could not be 
maintained, holding a contrary doctrine, nor to any text-writers differing 
from those cited. 

In Hovey V. Ruhber Ti'p Pencil Co. (67 N. Y. 119) the action was one 
of libel and it was sought therein to restrain defendant's publication 
wherein it claimed to be the owner of valuable rights secured by letters 
patent, but the only question decided by the court was, that the coiu-t 
below had rightly determined that the action was not one within its 
jurisdiction; and the case is authority for no other proposition. 

Croft V. Richardson (59 How. Pr. 356) is a Special Term decision which 
seems not to have received very careful consideration, but even in that 
case a cause of action for libel upon property was stated. 

The case of Vegelahn v. Guntner (167 Mass. 92) was a bill against four- 
teen individuals and a trade imion and it alleged conspiracy. There 
was no question of hbel involved, but instead, an injunction was 
sought against patrolliag in front of plaintiff's premises, threatening 
with violence those willing to be employed, etc., the object of the 
plaintiff being to checkmate a conspiracy to prevent him from getting 
workmen. 

Beck V. Ry. Teamsters' Pro. Union (118 Mich. 497) was a boycott 
case and enjoined " picketting, and distribution of boycotting circulars 
and aU acts of intimidation and coercion." It recognized, however, 
the general principle, that an injunction will not ordinarily issue to re- 
strain an individual from pubhshing a hbel where there is no conspiracy, 
no intimidation, and no acts of coercion. 

Casey v. Cin. Typ. Union No. 3 (45 Fed. Rep. 135) was an action 
brought for the purpose of checkmating an alleged combination or 
conspiracy by a trade union to boycott a newspaper for refusing to 
unionize its force, which combination was held to be unlawful by Judge 
Sage of the U. S. Circuit Court, and as an incident to the reUef granted 
he enjoined the pubhcation and circulation of posters, handbills, and 
circulars, printed and circulated in pursuance and in aid of such com- 
bination or conspiracy to boycott. 

We do not express any views upon either one of the three decisions 
which aimed at the restrainment of those who were engaged in boy- 
cotting, for it quite sufficiently appears that whatever may be their 
value as decisions they are not in point in this controversy, for the 
question was not up for consideration, whether the publication of an 
alleged libel upon property which did not result in damages which 
could be proved should be restraijied. There were more important 
questions involved in the disposition of those cases than whether the 
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circiilation of libellous matter could be enjoined, the latter being a mere 
iuddent brought in with everything else that it was deemed necessary to 
enjoin in order to break down the boycott. 

Emack V. Kane (34 Fed. Rep. 46), which is a decision by a single 
judge, seems to be authority in support of plaintiff's contention. A 
very careful examination of it, however, leads to the conclusion that its 
attempt to overthrow the reasoning of Mr. Justice Bhadley in Kidd v. 
Horry (supra) was not successful. 

Our conclusion from a review of the authorities, therefore, is, that all 
well-considered decisions agree in determining it to be the law that a 
court of equity has not jurisdiction to grant the rehef to secure which 
this suit was brought. 

The order of the Appellate Division should be reversed and the 
judgment of the Speci|d Term affirmed, with costs in all courts. 

Gray, O'Brien, Cullen, and Wernek, JJ., conciir; Bartlett and 
Haight, JJ., dissent. 

Ordered accordingly."^ 

SHOEMAKER o. THE SOUTH BEND SPARK ARRESTER 

COMPANY. 

Supreme Court of Indiana, November 22, 1893. 

[135 Indiana Reports, 471.] 

Hacknet, J. The appellee sue d the appellant, in the court bplnw. j /y ^ '<i^ 
TipnTui rnmplfiint ollog^^Tijr titiP tp fp nam letters patent granted by th e ^ ^^^^ ^ -^ 
United States government, derived through a judgment of tJie St. Xj^^^V— 
Joseph Circuit Coiu^ theretofore rendered in an action between ap- ^^^X^— 
pellee's assignors and this appellant, wherein the title to said letters^jSj.^,,,^*;;;-^*^^ 
patent was in issue and was claimed by such assignors and by this^_^^ ^ 
appellant. ^ • 

Enough of the issues and judgment in that case is pleaded in the com- 
plaint herein to show that Ra,id action was to quiet the ti tle to said let- 
te r; pa t ent, n nd -■**'" ^^^" r-nnfliVti'iig >.)giTns of the parties ther eto, and 
t o restrain the appellant from as serting adyflrflf ^l^i^Tng thprptr. The ^ -<^JU-c/. 
title was found to ^ ^^ fn »thprs and that this annellant had nn interest.^^ 'ff'^ 
therein. Upon the title so derived, the appellee sought and secu red, in t V''^*-*-'^ ^ ~ 
tETsmt, an in jiincti ( )T1 "f iainst thp ipnarpHiit from repre s enting to .. t hei.-v»^^^^^^-^^i^!7" 
pirV jjf^ anri to t^ niistnmpriB -ftHd atjeim uf Lhc-Htpofillee, tljat hp, nWTied . ^i^/' u 
s aid letters paten t, or had any interest therein, and from issuing and '^^— 
publishing any demand for royalty or license fees for the use of the in- J^^^^^-''^*-— 
vention and improvement covered by such letters, and fromj tbifiaten-T^r^!^!!!!- '^ 
I'n^r lifjg'atiQ »^tiirHr h any pcroon who h ad-botirfltT'Ormight^uy or offer to ■»-*-'■*-<=-— 7~g{ 
buy, spark arresters covered by such pat ents, a,nd from advertis ing ^ V"^'^^^ 
"^Covell II. CEadwick, IbJi Mass. 263 (semble). Accord. See Willis v. McConnell, ) 

231 Fed. 1004. "t^x.-^W^ y .-- » ~ ^'^' 
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t hat app>ellee ha d not the right to collect the price of any such sales, and 
from questiomng appellee's tlLle to sudi leltw^. 
'ihg thppry f>f f, he compiamt is that the false and malicious cla ims 

customers, and to involve them in litigation for infringements, was in - 
jjirimiR t n app"ll{ y^'s hiisin f^'j, and materially affecte d its prnppT-fy 
rights in said letters patent, and in the value of spark arresters made by 
it, in that sucU claims persuaded and deterred persons from buying 
them, and rendered their invention and investment valueless. 




^-ytt^t. 



The, complaint before us iny ^^lwg mnrp than li bel of tit^e . it charg es 
t ^false and maiicious destruction of the appellee's property rights in 
in jiiT^ng it.s hnsines s. deff;m'Tify others froTn riealinff' with it- and renderinfr 
valueless its inventions and improvements, its investments and manu- 
factures. It is more than a mere Kbel not interfering with property 
rights. The distinction between the two classes of cases is made and 
enforced by Mr. Justice Blodgett, in Emtzck v. Kane, 34 Fed. Rep. 46. 
? d '< /-<-^2i~ ^ *^** case, in speaking of Kidd v. Horry (28 Fed. 773), it was said : 
L. ' "The principle of this case, concisely stated, is that a court of equity 
has no jurisdiction to restrain the pubhcation of a Ubel or slander. But 
it seems to me the case now under consideration is fairly different and 
distinguishable from the cases relied upon by the defendants in what 
seems to me a material and vital feature. In Kidd v. Horry, the owner 
of a patent sought the interference of a court of equity to restrain the 
defendants from publishing and putting in circulation statements chal- 
lenging the validity of his patent, and of his title thereto, on the g^und 
that such publications were UbeUous attacks upon his property. Here 
the complaint seeks to restrain the defendants from making threats in- 
tended to intimidate the complainant's customers under the pretext 
that complainant's goods infringe a patent owned or controlled by the 
defendants, and threats that if such customers deal in complainant's 
goods, they wiU subject themselves to a suit for such infringement; the 
bill charging, and the proof showing, that these charges of infringement 
are not made in good faith, but with a maUcious intent to injure and 
destroy the complainant's business. 

"W hile it may be tliat the owner of a patent cannot invoke the ai d 
o f a court ot eqmty to pre vent another per son from publishing stat e- 
ments den ying the v alidity ot sucn paten t by circuteirs to the trade, or 
otherwise, vei. it the owner of a pate nt, inHtp arl r,t 7-p snrting tn | |ip 
courts to obtain redress for alleged infrinfem pntg ^f Th'q pat' ^nt, thre at- 
pnsall who d eal in the goods of a competitor with suits for infi^ngeme nt, 
thereby intimidating such customers from dealing with such competi- 
tor, and destroying his competitor's business, it would seem to make a 
widely different cas e frnm KiM v. TTnrry, anH t^gt ..^^h ^^t", nf intjiyii l 
da tion should f aUwithin the pi-eventiN^«^ TOQ^ nf Q r.r.„ ^ nt fqii ity 

^^ It may not be UbeUous for the owner of a patent to charge that an 
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article made by another manufacturer infringes his patent; and notice 
of an alleged infringement may, if given in good faith, be a considerate 
and kind act on the part of the owner of the patent; but the gravamen 
of this case is the attemnt.eH in tirm'Hg|jr.n b y defen dant of cnmp 1ainq,pt'a 
cus tomers by threa teninp; them with su its which defendants did ng t 
i fftend to prosecu te: a nd this feature w as„n ot invnlved in Kii} d v^ 
Horry. 

" "1 cannot believe that a man is remediless against persistent and 
continued attacks upon his business, and property rights in his business, 
such as have been perpetrated by these defendants against the com- 
plainants, as shown by the proofs in this case. 

" It shocks my sense of justice to sav that a court of equity cannot, 
restrain sv stpmatif gnd mpthndiVal niitrggr^»f| HVn t> iis^ hv one man UDOn 
another's property rights. If a court of equit y ^onr.r.^^ '•""trfiin nTi_«t- 
' tack like tills upon a maii^s busmes s, then tTio party i'a ^.n^-^^fi^^'i- jy remed i- 
l ess, because an action at law in mopt cg sftfj w""H df^ ni C'^"'^- "^^ 
ruin would be accomplished bef ore an adjudication wnnlH he regj^^Te H 
. . . Uedresa for mei'fe personal slander or Ubel may perhaps properly 
be left to the courts of law, because no falsehood, however gross and 
malicious, can whoUy destroy a man's reputation with those who know 
him; but statements and charges intended to frighten away a man's 
customers, and intimidate them from dealing with him, may wholly 
break up and ruin him financially, with no adequate remedy if a court 
of equity cannot afford protection by its restraining writ." 

Little has been said by the learned judge in that case, which is not 
fully applicable in this case, and hgrewe hayea^dementnotjiicluded 
i n that cas e, na mely, the insolvency ot the appella nt, wherphy an ac- 
tiraat law would be wholly inadequate. 

In the case of tne lAfe Ass'n v. Boogher (3 Mo. App. 173), it was held 
that insolvency did not enlist the aid of the court of equity, but we are 
disinclined to accept that case as authority. It is not only out of line 
with the holdings of this court upon that question, but it holds that the 
constitutional guarantee of the freedom of the press and of speech is 
a protection to one against equitable interference in publishing false 
and injurious statements. In neither of these positions can we beKeve 
it sound.^ 

' Emack v. Kane, 34 Fed. 46; Lewin v. Welsbach Light Co., 81 Fed. 904; Farquhar 
Co. ». National Harrow Co., 99 Fed. 160; Adriance, Piatt & Co. v. National Harrow 
Co., 121 Fed. 827, 98 Fed. 118; Dittgen v. Racine Paper Goods Co., 164 Fed. 85; 
Electric Renovator Co. d. Vacuum Cleaner Co., 189 Fed. 754; Atlas Underwear Co. 
V. Cooper Underwear Co., 210 Fed. 347. Accord. 

But see American Malting Co. v. Keitel, 209 Fed. 351. 
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BECK V. RAILWAY TEAMSTERS' PROTECTIVE UNION. 
Supreme Court, MichigaNj November, 1898. 

[118 Michigan Reports, 497.] 

T)jUi bjT iTfiiroh Rrrlr and others, copartners as Jacob Beck & Sons, 
against the Railway Teamsters' Protective Union, the Detroit Council 
of Trades and Labor Unions, George Innis, and others, to enjoin the b oy- 
""ttinr "^ '"^^p1"^"""^^^' K..o,'r.f»oo From a decree enjoining m^^y_Ae 
11CO r.f ■irjj^lpT'/.o r.1- tTirc^ffj pf vifilpnpp.. mmplaiTiaTits apjpeal. iVlodified.^ 

The boycotting circular is as follows : 

"BOYCOTT 
"JACOB BECK & SON'S FEED MILLS. 

"To Organized Labor and Their Friends: 

"The above firm has broken faith with the representatives of the 
Trades Council and the Railway Teamsters' Union, by annulling an 
agreement entered into with the above organizations in July last, that 
none but union men should be employed by that firm thereafter. 

" They have now discharged their union men, and hired nonunion men 
to take their places. We therefore ask all people who beUeve in living 
wages and fair treatment of employees to leave this firm and then- 
product severely alone. 

"BOYCOTT BECK & SON, 
"By order of DETROIT TRADES COUNCIL." 



_. 0-^i^ Grant, C. J. Tt. iajirgod thut rnurt.s of equity will n^t rgfitrain.Jjw 

*^ -i^<" pr^ofi+i'^Ti rtf Q }}\f\, f^n d that this bovcottinf rircular is a hbel.Jjie 

<^ Ai-^&jtJ rj^imtinT* ""'^ ».v«.iio+i^T^ f^f w>iiV>i ftniTi''t hf ■irijniTi"Tl The same 

C^„^, j ^' T ^Iaim was made that courts of equity have no jurisdiction to restrain 

* • . the commission of a crime. Bu t the answer is, and always has.been. 

'^'**1'^*^'" *^ th at parties cannot interpose this defense when the acts areaccomgaBied 

bv t hreats. e™tgsa. flEj^mt7pr m^ MaSon and coercion, and the ac- 

complishm ent of the purpo se willresult m irreparable injury to,. ftnd^e 

destruction ot, property r ights. It alt there was to this transaction 

wasTEepuWication of a libellous article, the position would be sound. 

It is only hbellous in so far as it is false. Its purpose wa s not alone to 

libpl mmplainants' hiiRine«j3, but in nsp itfnr t^it. piirpr^gn r.rTivRWfj?i7ff^nC 

e^JLJ^, liTlid pr'""""^'"^ ^^^^^ puKliV frr.yn jT-o>i;r,^~;gTtrjir^^TTmrhinnnt-[- '^fr 
called upon them to boycott them. The defendants, by their induct, 
gave all the patrons of complainants, and others as well, the meaning 

^ The statement of the pleadings and all but the last point ot the opinion, dealing 
with other matters, are omitted. 
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they attached to the word "boycott," and they all evidently under- 
stood it as the defendants interpreted it by their conduct and acts. 
It is true that, under our Constitution, no one can be enjoined from 
publishing a hbel. (Const. Mich., art. 4, § 42.) By this provision, every 
person is entitled to "freely speak, write, and publish his sentiments on 
all subjects, being responsible for the abuse of such right." See Ham- 
ilton-Brown Shoe Co. V. Saxey, 131 Mo. 221 (52 Am. St. Rep. 622). 

We are not unmindful, of the difficulty often presented to the courts 
to determine what constitutes an unlawful boycott, and to determine 
what acts come within the jurisdiction of the coiu-ts to enjoin and punish, 
and what belong to the legislative department to protect the pubHc 
against. As already shown, injury, or even ruin, to one's business, may 
result from lawful competition and combination of either labor or capital, 
and, in such cases, the pubhc are indirectly injiuiously affected. In both 
England and in some of the United States these combinations, which 
are supposed to injuriously aifect the public, have been the subject of 
legislation, and unlawful combinations have been defined, and punish- 
ment thereof provided. The aim of the courts has been, not to intro- 
duce into their decisions new principles, but to apply old and well- 
estabUshed ones, for the equal protection of all persons. In Pasley v. 
Freeman, 3 Term R. 63, Ashhurst, J., said: 

" Where cases are new in their principle, there I admit that it is neces- 
sary to have recourse to legislative interposition in order to remedy 
the grievance; but where the case is only new in the instance, and the 
only question is upon the application of a principle recognized in the 
law to such new case, it will be just as competent to courts of justice to 
apply the principle to any case which may arise two centuries hence as 
it was two centuries ago. If it were not, we ought to blot out of our 
law books one-fourth part of the cases that are to be found in them." 

This rule is recognized in Arthur v. Oakes, 11 C. C. A. 209, 63 Fed. 310 
(25 L. R. A. 414), and by Justice Chaplin in Burke v. Smith, 69 
Mich. 395. 

The decr ee m ust be modifi ed so as to enjoin picketing, the distri- 
b ution of th aJEg^fl£ti5g"BrquErr"and' all acts of intimidation and 



^ Springhead Spinning Co. o. Riley, L. R. 6 Eq. 551; Gompers v. Buck's Stove & 
Range Co., 221 U. S. 418; Coeur D'Alene Mining Co. v. Miners' Union, 51 Fed. 260 
(intimidation of employees); Casey v. Cincinnati Typographical Union, 45' Fed. 135 
(handbills incidental to boycott); Seattle Brewing Co. v. Hansen, 144 Fed. 1011 (no- 
tices incidental to boycott) ; American Federation of Labor v. Buck's Stove & Range 
Co., 33 App. D. C. 83 (advertisement as part of boycott); National Life Ins. Co. v. 
Myers, 140 111. App. 392 (malicious publication as part of conspiracy to destroy 
business); Gilly v. Hirsh, 122 La. 966 (libellous sign treated as nuisance); Sherry v. 
Perkins, 147 Mass. 212 (nuisance in form of banners displayed in front of plaintiff's 
premises); Pratt Food Co. v. Bird, 148 Mich. 631 (bill of peace, unlawful threats of 
prosecution in printed circular); Shoe Co. v. Saxey, 131 Mo. 212 (intimidation); 
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Lohse Door Co. v. Fuelle, 215 Mo. 421 (boycott); GUbert v. Mickle, 4 Sandf. Ch. 
357 (placard posted before door of auctioneer warning against "mock auctions"); 
Newton Co. v. Erickson, 70 Misc. 291; McCormick o. Local Unions, 32 Ohio Cir. 
Ct. R. 165 (printed cards in course of boycott). Accord. Cf. Philip Henrid Co. ». 
Alexander, 198 III. App. 568, 574. 

Francis v. Flinn, 118 U. S. 385 (senAle); Citizens' Light Co. v. Montgomery Light 
Co., 171 Fed. 553; Truax v. Bisbee Local No. 380, 19 Ariz. 379, 393 (libellous adver- 
tisements, handbilb and banners); Beyes v. Middleton, 36 Fla. 99 (cloud on title); 
Marx & Jeans Clothing Co. v. Watson 168 Mp. 133 (boycotting); Lindsay & Co. c. 
Montana Federation of Labor, 37 Mont. 264. Contra. 



SECTION II. 
PROTECTION OF INTERESTS OF PERSONALITY. 



CHAPPELL V. STEWART. 
CoTTRT OF Appeai^, Makyland, Januaky 8, 1896. 

[82 Maryland, 323.] 

Bktan, J., delivered the opinion of the Court. 

Thomas C. Chappell filed a bni ia equity against David Stewart. 
Without entering minutely into the details of the bill of complaint, it 
may be stated that he char^red that the HefftT^H a.nt h ad employed dg tec- 

ti ves to fol low him and ^Y^fe^ ^'"^ yhprpvpr Tip shmilrf go; and that this 

conduct caused him great iaco nvenience and i^T^i np yano pi. interfered with 
his social mtercourse and his business: an d caused grave suspicions to 
be entert ained about him, so as greatly to daTnfl,{i;p hia fini|T^Qji^i c■x<^t^^f 
It is"aIso*aUegea that the defendant intended to continue the same 
course of conduct towards the complainant. Th e bill prayed f or an 
injunction to restrain and 01:^^"^^ the d efpTidfl,pt ^Tf^m t he afores aid 
conduct; and for a decree for damages; and for general relief. He also 
Ele3 a special motion for a preliminary injunction. The defendant 
filed a demur rer and answer combined together. It was mamt^ed 
that ihe bill of complaint did not entitle the complainant to any re- 
lief in equity, because it did not set forth any legal or equitable right 
which the defendant was injuring; because it did not set forth any dan- 
ger of irreparable damage, and for other reasons. And the answer de- 
nied the charges of the biU. The Court refused to grant the preliminary 
injunction. The defendant, by leave of t he Court, amended his. cJ ead- 
ing by c hanging it sJorm so as io ma ke jt simply, an answer and nothing 
mofer^AftCTwaa-dsThe Court passed an order sustaining ^£.d«my^er 
and dismissing ■ffie b2l witE cosfsT"" 

The Cou rt ac ted inadvertently in passing an order on the demurrer, 
when, in consequenSET dfaii "amendment of the defendant's pleading, 
there was no longer a demurrer in the case. We shall see whether this 
oversight inflicted any injury on the plaintiff. As tJie answer denied 
the allegations of the bill, and the motion for a preliminary injunction 
was heard on biU and answer, it was of necessity that the motion should 
be denied. And as. fhp: Y^\\^ a-ssnmiTig tha±.allits aUe§ations werejtrue, 
d id not contain any matter cognizably in eauite '* might. tliAn and fhai«. 
to have ^^'^P t^J^JT"'^^'*'^ <!f>iirtR of Equity exercise a very extensive 
"^ 37 
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jurisdiction in cases involving property rights. The occasion does not 
require us to state its precise limits. It is usually said in general terms 
that it does not exist where a plain, adequate, and complete remedy can 
be obtained at law. In^this case it is alleged that rights affecting the 
complainant's person have been violated, and that there is a purpose 
to persist in violating them. The ordinary processes of the law are fully 
competent to redress all injuries of this character. They have always 
been considered beyond the scope of the powers of a Court of Equity. 
In Gee v. Pritchard, 2 Swanston 440, Lord Eldon said: "The question 
will be whether the bill has stated facts of which the Court can take 
notice, as a case of civil property, which it is bound to protect." In Bis- 
pham's Equity (fifth edition), 584, note 2, it is said: " But it is the rights 
of property, or rather rights in projjerty, that equity interferes to pro- 
tect; a party is not entitled to a writ of injunction for a matter affect- 
ing his person." In Kerr on Injunctions, pages 1 and 2, it is said: "A 
Court of Equity is conversant only with questions of property and the 
maintenance of civil rights. Injury to property, whether actual or 
prospective, is the foundation on which its jurisdiction rests. A Court 
of Equity has no jurisdiction in matters merely criminal or merely im- 
moral, which do not affect any right to property. If a charge be of a 
criminal nature, or an offence against the public peace, and does not 
touch the enjoyment of property, jurisdiction cannot be entertained. 
The Court has no jurisdiction to restrain or prevent crime, or to enforce 
the jjerformance of a moral duty, except so far as the same is concerned 
with rights to property; nor can it interfere on the ground of any crim- 
inal offence committed, or for the purpose of giving a better remedy in 
the case of a criminal offence, or for putting a stop to acts, which, if 
permitted, would lead to a breach of the public peace." We, of course, 
do not intend to express an opinion on the merits of any action at law 
which the complainant may see fit to bring. 

Decree affirmed with costa.^ 

' Atkinson v. Doherty & Co., 121 Mich. 372; Robefson s. Rochester Folding Box 
Co., 171 N. Y. 538; Murray v. Gast Lithographic Co., 8 Misc. 36; Kneedler o. Lane, 
3 Grant Cas. (Pa.) 523; Ashinsky v. Levenaon, 256 Pa. 14, 19; Angelus ». SuUivan, 
(C. C. A.) 246 Fed. 54, 64. Accord. But the first three cases deny the legal right. 
See Woolcott v. Shubert, 169 App. Div. 194; Williams v. O'Shaughnessy, 172 N Y 
Suppl. 574. 

Corliss V. Walker Co., 57 Fed. 434 {smbU); Itzkovitch u. Whitaker, 115 La. 479, 
117 La. 708; Schuhnan ». Whitaker, 117 La. 704; Munden e. Harris, 153 Mo. App! 
652 {senMe) ; Marks e. Jaffa, 6 Misc. 290. Contra. Compare Edison v. Edison Poly- 
form Co., 73 N. J. Eq. 136. 

Most of the cases have turned on the existence and scope of the legal right. See 
Hodgeman v. Olsen, 86 Wash. 615. 

In New York, a statute now permits an injunction where one's name or portrait is 

ed without his consent for advertising purposes or for purposes of trade. Binns ». 
Itagraph Co., 210 N. Y. 51; Humiston i. Universal Fihn Co., 101 Misc. 3. 
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HODECKER v. STRICKER. 
Supreme Court of New York, Special Teem, March, 1896. 

Action by Anna Hodecker against Emma Strieker for an injunction. 
Def endant demurs to the c nTpp j a^n^ ^jf tTit> ^r.,,^A +hni it ^'r^ilfj t^^at" 
fa.(;tR Riiffi«i«m<~t Q. oQnstit.i ,it.p n. f^ause of action. Sustaine d. 

Bradley, J. The p^intiff. in her complaint. p11pp;pg t}\!\t rH'^ is th° 
lawful wvEe-i ^Frederick Hodfip ker; thatcthe- defendant, with know ledge » ■ 

"^•'j^^ S , rfiSi'^'"! with hinij in Trln i tiom impinrp.1 and TnCTPtnVin ngj aS3 as^- 
siiTpp;^ tn hear thp snrnamp nf TTnHpiplcpr , and that SUch appropriation 

of the plaintiff's name of Hodecker, by thus falsely personating her, is 
calculated t o prejudice the pla.iTit.ifT's stflnHing' in the community, as 
well as to scandalize and injure her in name and fame, as the lawful 
wife of the said Frederick Hodecker; and that "by reason of the prem- 
ises the plaintiff has been scandalized, slandered, defamed, humiliated, 
defrauded, libelled, and otherwise injured among the community, and 
greatly distressed in mind, to her damage of ten thousand dollars." She 
therefore demands judgment for injunctive relief and for damages. The 
novelty of the action, in its nature, and upon the facts alleged in its pur- 
pose, calls for its careful consideration; and if the matters charged, in 
the view taken of them, will support any legal rehef, the plaintiff is en- 
titled to judgment upon the issue of law raised by the demurrer. The 
action is not founded upon any charge of hbel or slander, nor is it charged 
that the defendant has alienated from the plaintiff the aff ections of her ^ 
husband. Tt rests so lel y upon t,he rh irpn thnt ll ii . di. F ri Tiffant., residing^ fQ^^n^J,^^ 
with the husband of the plaintiff, has wrongf'iHy apprnpnp^^^d and 



aumed^ have the surname ot Hodecke r; m o5ier words, that she has • •'^■"*<-cJ|J 
taken the apparent relation ot wife, and assumeTthe name to wmcn me ' " 

plaintiff alone is entitled. And the plaintiff charges that, as the conse- 
quence, this may tend to deny to her, in the community, the enjoyment 
of the reputation such as she would otherwise have in that relation and 
name, and result to her defamation. This apprehension of the plaintiff, 
presumably, is foimded on the fact that she previously cohabited with 
Frederick Hodecker as his wife. Although she then was, and still is, 
such wife, it may be that if other persons should, by want of knowledge 
of the situation, treat the defendant as his wife, some opportunity might 
arise to question that relation of the plaintiff to him, resulting in rumors 
in the community unpleasant to her. But, u pfln thfl factB alj egedj nthi 
complaint, the plaintiff hiin hrr rrmrdr by fiii lii'iii fin tIj nliilirmfif thr 
marriage contract, to relieve -h crao l f fr o wi tht r elation of wifc <t»-hua, 
and from the name she derivejU coBa-rtr-asathub fiom tin. ADPcehfin- 
sions b efore sugg e sted. This right, however, cannot detract from the 
legal force of any othet. relief, if any exist, upon the matters set forth cST C>L(. ^ 
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in the complaint. There is no allegation to Ae^prt that "ny pr»pnp- 
tarv right or interestoF Ae^laSitf iSj or ir^y hp, a.ffe.cte.r\ or impaired 
by the alleged usurpatio nj'Tui ggsiimptinn hy the defenHant^Tfthe re- 
la tion and siuTi'T"'^ "^ ^ ^^ p^ai"ti"ff m V"»f"~ TnoTi+^'f^jieri ; amT therefofe " 
tfie legal principles applicable to remedies founded upon infringement 
or appropriation of trade-marks, and in kindred cases, have no neces- 
sary application to the question presented by the facts alleged in the 
complaint in the present action. It is said by counsel, that equity will 
not suffer a wrong without a remedy. This maxim has its limitation in 
another known as damnum absque injuria, and, further that obliga- 
tions, rights, and duties merely moral are not the subject of equitable 
rehef. As was said by the court iu Rees v. City of Watertovm, 19 WaD. 
121, " It cannot assimie control over that large class of obligations called 
'imperfect obHgations,' resting upon conscience and moral duty only, 
unconnected with legal obligations." The charge, in its imj 
legal e ffect, is n nt thit t h r rl rfnnfl in t "n TjMA | M' i' iTrrrf'TTi" p'i"'"tif| 
. , A °^ r epresent her in any manner. bj ^^^t>lnt^^^p^|^^fpr»liu^rJ^^1;]frp^^ 

(',- I: '•"'^^^j' hg^elf by falsely a'JsiiTniTi fr the rpJ aSofl 6f wife and""surname of the 
V p htintiri^s ■tiusbg .nd; tn us degrading herself, and not the plaintiff . The 
cited remarks of Jud^ Peckham, obiter, in Schuyler v. Curtis, 147 
N. Y. 434r-443, 42 N. E. 22, have no essential application to the propo- 
sition in the present case. It was there held that the individual right 
of privacy dies with the person, and therefore the friends of the deceased 
woman could not deny to the defendants the right to erect a statue, in 
an appropriate manner, to do honor to her, although she may, while 
living, have had her remedy to defeat the execution of such a purpose. 
And in the cited case of Foley v. Phelps, 1 App. Div. 551, 37 N. Y. Supp. 
471, it was held that the widow had a clear legal right to the remains 
of her deceased husband, for the pmpose of preservation and burial, 
and consequently a remedy for the denial of that right, against the de- 
fendant, for performing an autopsy on his body without her consent, 
or authority of law. It is true that the determination of that case 
was not dependent upon any right of property; but the burial of the 
body of the deceased was a legal duty, and its possession and preserva- 
tion for the piu-pose was a personal right of the wife, recognized by law. 
The plaintiff in the present case is the wife of Hodecker, and she alone is 
entitled to, and has, that relation to him. She does not complain that 
she has been excluded, by any act or influence of the defendant, from 
his marital society, protection, or affection. Nor can it be assumed from 
the allegations in the complaint that she has been. She does allege that 
for a long time she lived and cohabited with him as his wife, but fails 
to aver that she still lives with him, or that her cohabitation with her 
husband was discontinued for any cause attributable to the defend- 
ant. Nor does she allege that, but for the relation so assumed by the 
defendant to Mr. Hodecker, the plaintiff would have been in cohabita- 
tion with him, or have the benefit and enjoyment of his marital protec- 
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tion, care, or affection. It is therefore difficult to see in the matters 
alleged in the complaint any charge that the defendant has invaded any 
legal personal right of the plaintiff. It is, however, urged on the part 
of the plaintiff that the assumption by the defendant of the name of 
Hodecker is an assault upon the identity and individuaUty of the plain- 
tiff, distressing to the latter. But, as before suggested, the defendant 
does not seek to personate the plaintiff, although she assumes to put 
herself in the apparent relation to Mr. Hodecker which in fact the plain- 
tiff alone has to him. This enables the defendant to perform no act 
prejudicial to any proprietary right or interest of the plaintiff. In 
Clifford v. Kampfe, 84 Hun, 393, 32 N. Y. Supp. 352, and 147 N. Y. 383, 
42 N. E. 1, the action was founded, and the complaint supported, upon 
the ground that the plaintiff therein, who was the wife of the male 
grantor in the deed in question, had an inchoate right of dower in the 
property, and that whafpurported to be the execution by his wife of 
the deed was, as against the plaintiff, a forgery. Her inchoate right of 
dower was an interest in the property, and, because the conveyance 
purported to divest the wife of such contingent estate in the land, her 
action was held available to remove the cloud thus made to appear, by 
the conveyance, upon her interest in the property. The question in 
that case was one of identity, which it was prudent, as well as desirable, 
to settle as early as practicable, for reasons which might affect others 
as well as the plaintiff in that action. The possibility that others may 
be misled by the assumed relation of the defendant to Hodecker does 
not concern the plaintiff, unless by that means some of her property 
rights or interests may be brought in question; and until then she has 
no legal cause of complaint to support relief upon the charges in the ^-f 

complaint, within the doctrine of the Clifford case. The question of /^_j,,j2^A>^-<J^ 
the identity of the plaintiff as thff wiff of Hodecker, except so far as it f-y ^^^ 

nlay relate to consequences of her survival of him, is merely a soci al / '^ 
one, and c annot prejudice her le f yal rights as widow, siicn as tney ma y Un^j.^ ^^it-nM 
be, in th e event she survives M m. TTiyril then the matters alleged in the du^-'^^*^ 
co mplaint present moral questions, for consideration onlv m the t ribu- ^«./Vj(_,,tJ^ 
nalof conscience. /Lk_ 7 -t^ 

"iPry-nraTTitFiaHnn of the case leads me to the conclusion t hat the facts "^ ^ ^^ ' 
a lleged in the complaint do not support a cause of action, sm d-thfire- (.X.^-<.,^_^ 
for e judgment is directed for the defendanj:.' x-'Vu^i 

1 Cf. Earl Cowley v. Countess Cowley, [1901] A. C. 450. 
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Ex Pakte WARFIELD. 
Court of Criminal Appeaib, Texas, April 26, 1899. 

[40 Texas Criminal Reports, 413.] 

Henderson, J. This is an original application for a writ of habeas 
corplis, which grew out of contempt proceediUigs in the Fo^rty-fourth 
Judicial District Court of Dallas County. It appears that Will R. 
Morris, as plaintiff, brought a suit against J. B. Warfield, as defend- 
ant, before Judge Richard Morgan, in the Forty-fourth Judicial Dis- 
trict Court of Texas, for $100,000. The petition alleges a number of 
acts on the part of J. B. Warfield, the defendant m tnai suit, interfering 
with marital relations existing between Will R. Morris and his wife, 
Vivia Morris, said iilj_i iii iiii|, ii ji iilifli) ol'^r.oti'f^Ti ^^ tj^ ^ affeptiniLs of 
hi" rinid irifiri and_mrther suggesting Aat'tne course of condufit^of 



s aid Warfield towards th^ •^ ff? nf sa.id Mnr 

tmue un rm t i Uftiww W- wf i uld li kel y «? i )liiiiT i a tp m the toJaLalJen ation of p ie 
^^"tJWa nf hifit-fTtriTt-Trifr and the destruclionrSfuie marital relations 
existing between them. And said 3Iorris. asked for a writ of injunqji on 
res training said W arfield from visiting of associating with plaintiff's 
aatfi-^^^fc j^r |Tpj;;jy t<jja"iiiiui li..i .1. . iiLi loin iiiimm .hill 1 uu Tr»,; — 

Street, or any other house or place in the city of Dallas, or state of 
Texas, where his said wife might be, and that he be restrained from 
W2i±ingjHWip«aiffl»g to her, or in any maimer, either directly or mdirecHy, 
cc mmiunicating with her, by word, letter, writing, sign, or symbol, and 
also asking that his agents a nd e mployees bfi lea tmaffied from the like, 
etc.; and that said Warfieia ana ms agents and servants be restrained 
from interfering with plaintiff in his peaceful efforts to seek, talk, write, 
or communicate with his said wife, etc. The writ was grante d on the 
23d of February, 1899, and was served on Warfield on tbe following 
day, the 24th of February. On the 9th of March following, plaintiff 
sued out an attachment against said Warfield, alleging that he had vio- 
lated said writ of injunction, and made a motion for rule against him 
for contempt for a violation thereof. Subsequently Warfield was brought 
before the court, and the matter of said contempt was tried before the 
Hon. Richard Morgan. A number of legal questions were raised, and the 
issue of fact was submitted before said judge as to whether or not said 
injunction had been violated. It was shown, in f act it was co nceded by 
s a^H WnrfinH Ant nn tw» ^om o j ^E kflHi ' l.hfe issuanc e and service of 
th e said writ of injundtion. he had met and ialked with the wife of 
Moms. ^ ±le claimed, howe^ ? g^ ;^ that- t BeSB ' meetiap. ^rcrrHsuara^ 
that he indulguT lU iiu fwa mrsation with her violative of the sp irit of 
said injunction, or calculated to make a breach of the marital rela^ons 
existing between Morris and his wife. It is further shown that he went 
to the house, 129 Marion Street, where the wife of plaintiff, Morris, 
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was, but claimed that he had the right to go there, that being his board- 
ing house, etc. A number of affidavits are filed pro and con, which it is 
not necessary to consider. The court. Judge Morgan presiding, adjudged 
WarfielH in f^nntprnpt nf r;niirt und mmnnTTtH n tili? ft^'lllliAlfki'iii TTf-am)0. 
ana't hree days' impriso""^" "* ij\ thn ^"iinty jail. FronT wEich' 'jHd]gment 
Waffield, the defendant in said proceeding and the appUcant here, sued 
out a writ of habeas corp us; and he il||iiiiii iiiri as he did before the 
lower court, that the c ourt in p Tantinfr on'irl wi-jj-^ yf injiinotifyTi }ia,d no 
nnwer ^f aiit>ir»Trfv rn fi|] ^nin him frnm !^j}f,akiagjO, or talk ing With, 

Mrs. Morris, or from visitmg the nouse, izy Marion btreei; that the 
exercise of said po wer was be yond the ii^ ; ypHict.i on of a court of equity, 
and was not meMj^^ irregular, out viad.-an£L imposed' HBW'iiJuin no dut y 
toobgjjlie^^mje. And he now insists that the use of said power by 
court was violative of t he Constitution and the fundamental law of 
the land, jg ihat it was an ettort o n the part of the court to restra in the 
fr eedom ot s^ecET^SOTToco moBBBTatKithti iliMhU ot tne aetendant in 
the pursuit of happiness, itu-tnermore, it is contended that, although 
the matters complained about might be regarded as a violation of the 
letter of the injunction, it was not a violation of its spirit, and the court 
had no power to coin a criminal offense out of the acts of the appHcant, 
and to punish him as for a contempt. On the other hand, it is contended, 
on the part of the respondent, that the granting of the writ of injunction 
was not void, but, at the most, cquld only be considered improvident 
or irregular; that the court below had jurisdiction of the subject matter 
and all the parties; and that, it not being the void exercise of power, 
this court can not take jurisdiction by virtue of the writ of habeas 
corpus. 

At the outset, we lay down this proposition: That wherever the co urt 

tigg 5y]]<:Tif^rit|i- '- ff ^ *^ •*^* Ly,^^+i^y, t,» iipflftpr what irrpffiilari- 

ties may p ttpnd thp >TnTlf^fr ^^^'^^""^'1 pT |^"wpvct p|Tnneouslv the court 
• ^"iT nrtrifl in jprnr^^^f^^'" """•" "" ^"^"ff "li thf injunction exists. 







u ndissolved, it mu st hp nbeved, j^y|>j fpf p ■■n»1arir.T| thereof the partv 
w itTbe'EelcTin contemp t. 2 High on Inj., sees. 1416-1418. ^yjjjy- 
^Tr' S:r'p; 7| [iiiiiit h |i mi juii 'V^ti"" "Vffl the s'; t^jo»t n^atter involved. 

~~l' it hi '^"'^ 'tr pr-— "^T^^^'-fT in iry mction in a mast er 

^"" HTltl itn i — f"-'''-*' '1 ^ ^^mmm*im,^^i£Jl hj» treatfid a^ aBsotute lv 
v pid- and defendants in such case can not be punisheoror contempt 
for its alleged violation. Id., sec. 1425. The power of courts of equity 
to grant writs of injunction has a wide range of subjects. Courts and 
text-writers have sometimes attempted to enumerate them, but we be- 
heve that the matter is of such a character as to escape designation; 
and, where the attempt has been made, the text-books say that it would 
indeed be difficult to enumerate all, for in the endless variety of cases in 
which a plaintiff is entitled to equitable relief, if that relief consists in 
restraining the commission or continuance of some act of the defend- 





44 EX PARTE WARFIELD. 

ant, a court admi^sters it by means of the writ of injunction. See 1 
Spell. Extr. Relief, sec. 5. Indeed, the interposition of courts of equity 
by restraining orders is a matter of growth, and keeps pace with ad- 
vancing civilization, and courts are continually finding new subjects 
for the interposition of equitable relief by writs of injunction. Formerly 

Avyi it seemed to be the rule that courts wojikt'only interfere where some 
~y property right or interest was invplvga; but now it seems the writ will 
be appUed to an innumerably, v^ety of cases, in which really no prop- 
erty right is involved. Wdle in some of the cases the courts appear to 
adhere to the old mlefyet when we look at the case it is difficult to see 
any question pf-^operty right, but a vain endeavor on the part of the 
~court to adEere to the old doctrine, while it reaches out for the pro- 
jection of some personal right. In the note to Cha'ppell v. Stewart, re- 
pisrted in 37 Lawyers' Reports Annotated, 783 (same case, 82 Maryland 
323>. 33 Atlantic Reporter, 542), the learned annotator attempts to 
classmf the cases, where courts have interfered for protection oftaerely 
person^ rights, as rights relating to physical life, and rights relating to 
the inteD^tual, moral, and emotional Ufe, and we refer to the cases 
embraced in the note to said case. We quote from the conclusion of the 
annotator, as, follows: "The variety of cases above referred to, in which 
personal rights are really protected by courts of equity, shows that, 
while it is a cammonly accepted theory that their jurisdiction must 
rest upon rights of property, there are, at least, many exceptions to the 
rule, among them, cases of contract, trust, or breach of confidence, re- 
lating to personal rigfete, cases respecting the education and custody of 
children, and cases relatmg to privacy and reputation, such as those 
restraining the pubHcati<m\or exhibition of photographs or other rep- 
resentations of persons, and raje pubUcation of private letters. In addi- 
tion to this are the cases relatmg to the security of the person and the 
protection of health and physicalscomfort. While, in many of these 
cases, the jurisdiction is nominally based on "fen alleged property right, 
it is plain that the observance of the rule that equity will be Kmited to 
rights of property is little more than nominal. In all this class of cases 
equity does concern itself about personal rights as the real subject of 
consideration. England relieved its courts of equity from any necessity 
for searching for rights of property on which to base its jurisdiction by 
Act 1873, § 25, subdivision 8, which gave power to grant an injunc- 
tion in all cases in which it shall appear to the court to be just that such 
order should be made. Under such a statute, the English courts are 
entirely free to grant injunctions to protect personal rights, including 
the right of reputation, and injunctions against hbels are in fact granted." 
Under this increased exercise of power, courts of equity grant injunctions 
to restrain one set of employees or servants of a raihoad company from 
interfering with or molesting another set of employees, especially where* 
the road is in the hands of a receiver. See In re Railway Co., 24 Fed. 
Rep. 217; United States v. Debs, 64 Fed. Rep. 724. And so one who has 
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learned the business secrets of another by virtue of his employment will 
be restrained from interfering with the business of such former employer 
by writing letters, soliciting trade, etc. See Loven v. People (111. Sup.), 
42 N. E. Rep. 82. And equity wiU interfere to restrain a husband from 
interfering with a wife or children after an agreed separation. Sanders 
V. Rodway, 16 Beav. 207; Svnft v. Swift, 34 Beav. 266; Hamilton v. 
Hector, L. R. 6 Ch. App. 701; Aymar v. Kfif, 3 /ohss. Ch. 48, 49. 

While equity will interfere in matters of contract involving personal 
services, a distinction .is- taken between affirmative and negative stipu- 
lations. Equity;,jwiu not compel a servant to perform an act, but will 
restrain tha,fr^rvant from performing a negative stipulation, or some 
act negjfctfve in its character, involved or implied in the affirmative 

"pumion. See 1 Spell. Extr. ReHef, sec. 11; 2 High on Inj., sees. 1164, 
Vi^b. Under this authority, it has been held that where an opera singer 
or has contracted to sing or play for plaintiff at his theatre, and 
nowhere^se, without his permission, an injunction wUl be granted to 
restrain th^'^jarty from singing elsewhere; the court thus preventing a 
breach of the nfejative covenant, although it can not specifically enforce 
the affirmative agifeMient by compelling defendant to sing or act for 
plaintiff. See Lumley-^Wagner, 1 De Gex, M. & G. 604; Daly v. 
Smith, 38 N. Y. Super. Cb^SS. And see other authorities cited in 2 
High on Inj., p. 902, note 2.^ii;rom these cases will be seen somewhat 
of the growth and appKcation of theonodern doctrine of equity in grant- 
ing writs of injtmction. We might cite a number of other cases illus- 
trative of this view, but do not deem it necessary. If we refer to the 
modem cases (especially under liberal statutes on the subject of granting 
writs of injunction), the old doctrine of the freedom of speech and of the 
press, and that courts will only punish after an act which is violative of 
one or the other, appears to be overthrown in England, as we have seen, 
by statute. And see Kitcat v. Sharp, 52 Law J. Ch. 134. Our statute, as 
we shall hereafter see, is as Kberal as the EngUsh statute on the same 
subject. So, the cases of People v. Durrani, 116 Cal. 179, 48 Pacific 
Reporter, 75, and Association v. Boogher (Missouri), 4 Central Law 
Joiunal, 40,^ would seem to have no appUcation. 

We >^° rl^lnf. f^p m ^hp tm^r fnmff n-t^nritii"" ^^^ others that might be 
cited, tKese propositions: Fkgt. T hat courts of equity can author ize 
the issua nce of wri ts of injtmction in"aU cases of pginta.hi^ nng-nizapce. 
\di ere Lhri V'diix blluws himself entitled to the i^"""'''^ "^ *^'' ''^^ ^^^^^^ 
+\yffX !^3l^ ^^ f^ nilp<; o f eqmty. As ancillary to this, that the growth of 
iSh Vinciples oi equity 111 this regard have been greatly enlarged, so 
that it may be said that where a court of equity has jurisdiction of the 
case, and a party shows that he is liable to suffer injury by some act 
threatened or that may be done pending the litigation, whether this has 
regard to property in issue or to some personal right dependent upon 

1 3 Mo. App. 173. 
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some personal act or conduct, the court will grant the writ. In such case, 
it can not be said that the court lacks the power, although, in doubtful 
cases, it may refrain from the exercise of such power. Second. That in 
actions purely legal, of which the law courts have exclusive cognizance, 
there is no authority to issue a writ of injunction. Third. Jn a c^ e 
(and there have been many such) w here it is doubtfu l whether the 
action is one at law or of equitable cogmzance, as a general rule, where 
the case is brought in an equity court, the ch ancellor has the samej ower 
to issue the writ as if there was no auestion'r it thr j — i "dT' |Ctic|p. and as 
long as^the writ contmues it musi tJeoD^^oT 

So far we have spoken of the matter as if the jurisdictions were en- 
tirely separate, as is the case in England and in most of our states. But 
in Texas we have a blended system of law and equity, there being but 
one jurisdiction for both, and, by a stronger reason, the writ of injunc- 
tion will be authorized in a doubtful case. 

Now, recurring to the subject matter of this litigation, as set forth in 
pl aintiff's pe ti ti on^^we^'|Jiink-ther;g can bt» ^ p giipptinn t}int appnlH'^t 
sets Tiffth a cause of action for the p artial ^jirnntinr r* ^'"" -^^•^- nfl|n >.- 
tions. 'The marital relation existing between these parties was a civil 
OTfHSct, binding, until it should be abrogated, upon both of the spouses. 
" He is entitled to the society of his wife, and may sue for damages any 
person enticing her away from him; and, whenever a wife is not justi- 
fied in abandoning her husband, he who knowingly and intentionally 
assists her in thus violating her duty is guilty of a wrong for which an 
action will he." See 2 Lawson, Rights, Rem. and Prac, sec. 714. " It 
is a legal presumption, that a wife's services and the comfort of her so- 
ciety are fully equivalent to any obUgations which the law imposes 
upon her husband because of the marital relation, and her obUgation to 
render family service is coextensive with that of her husband to support 
her in the family." Id., sec. 715; Schouler, Dom. Rel., sec. 41; Ben- 
nett V. Smith, 21 Barb. 439; Barnes v. Allen, 30 Barb. 663. A husband, 
from time immemorial, has an interest in the services of his wife, spring- 
ing from the marital relation. In this state suits for. personal injuries 
to her must be maintained by the husband predicated upon this idea. 
The suit here was brought for damages on an alleged partial aliena- 
tion of the affections of his wife, and it was averred that, on account 
of the past conduct of the defendant in that suit, plaintiff was appre- 
hensive, and had just grounds to fear, that, by a continuance thereof, 
the wife's affections would be entirely alienated. There would conse- 
quentiy be a breach and destruction of the matrimonial contract ex- 
isting between the parties, by which plaintiff would entirely lose the 
affections and services of his said wife. These, it must be conceded, 
were of a peculiar value to plaintiff; and it would seem that^ if t he 
court had the powe r to maintain t^\^ p ujt for damages on "account of 
£Ee partial alienation o ft^^ections of his said wife Jie-wniilfUMive a 
ri ght to invoke the restrauung power of a court of equity to p revent 
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t he utter alienation of his wife's a ffpptmna a.nH th ^ nttpr f^pcjt^rl1Pt.l•nn nf 
t^e marital agreem^ t We beUeve this would be so under the Uberal 
rules of equily, as now practiced in the courts, but much more so under 
the provisions of our statute on the subject of injunctions. Article 
2989, Revised Statutes, provides that the judp-es nf t,hp rlistrif^|-, ocnyr ia ' -, 
ma y grant writs of mjunctio nsm t.Ke l'nll< >yrin f r rasij-s: " ('j.V Where i t. " 
s hall appe aLtkaiLlia&patfe.a{g>l,vijJgi9 rsMd w^ is entit 1r;[] fn thnrrlirf -' 
demanded, and such rel ief or « J, y,.)^ajt., tj^ fly ^nf rpq ?ri^(JjgHiik pe^tjaining of 
s ome "^ ^ pTgmTti|^^^'^l£I!!^!^^l^:^iTrrT" Tjjig provision shows that it was 
intended to be broader than the ordinary authority, because, in the 
third subdivision of the act, the court is authorized to grant the writ 
in all other cases where the appUcant for said writ may show himself 
entitled thereto imder the principles of equity. For a construction of 
these provisions, see the able opinion of Judge Denman of the Supreme 
Court in Sumner v. Ci^wford, 91 Texas, 129. After reciting the pro- 
visions of the statute, the learned judge uses this language: "It will be 
observed that the latter portion of the article requires the case to be 
brought within the rules of equity, and does not undertake to state 
the circumstances entitling the applicant to the writ, and therefore, 
under it, it must appear that there is no ' adequate remedy at law,' as 
that term has always been imderstood. But the first portion of the 
article does state what facts will justify the issuance of the writ there- 
• under, and does not require that there shall be no adequate remedy at 
law." And we would further suggest that the question decided in said 
case is very much in point in this case, as showing the Hberahty of our 
courts in granting writs of injunction. The court below, it will be con- 
ceded, had jxmsdiction -md Tu thnritr t- mnintmn t h r "iiit , u nd it c an 
not be seriouLilJ)' qiiiuuiiMiiwifthat the principal object of the suit was to 
preserve the marital relations existing between plaintiff and his spouse, 
and to conserve, as far as may be, and rehabilitate, her affections for 
the plaintiff. It was claimed, by the continued conduct and interfer- 
ences of the defendant in that suit, that the integrity of the marital 
relation was threatened, and, if 'his course of conduct was suffered to 
continue, that the marital relation would be destroyed. Among other 
things, it was alleged that said defendant exercised an undue influence 
over the wife of plaintiff, and, if suffered to associate with her and speak 
and talk with her, and visit her, it was very likely he woidd entirely 
corrupt and lead her astray, and therefore the power of the court was 
invoked to arrest these interferences, and defendant was enjoined 
from speaking or talking with her, or visiting the house where she was 
staying. It occurs to us, if the suit itself was maintainable, that the 
acts complained of were prejudicial to the plaintiff; indeed, that, by 
their continuation, the real object of the suit would be entirely frus- 
trated; and that the court consequently had the power and authority 
to inhibit said defendant from interfering with plaintiff's wife, and that 
this was no interference with the inalienable rights of the citizen to go 
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where he pleased, and to associate with whom he pleased, and to pursue 
his own happiness in his appointed way, provided such course of conduct 
did not interfere with another's right. "He had a perfect right to so 
use his own as not to abuse another's." Nor is there any inconsistency, 
when thus construed, between the freedom of speech and of the press 
and the integrity of the marital relation. The law is as much bound to 
protect the one as the other, and, when both can be construed in har- 
mony, it is the duty of the courts to protect both. 

It has been said that applicant was not shown to have violated the 
spirit of the injunction, inasmuch as no conversation was shown of a 
character calculated to persuade or lead away the wife of the plain- 
tiff; bu t his conduct ^^ .'^pr^"'"^}'^ '" '"i ^^^^i'ff^ "^ fV hittfr "' "~irl " 
junctio n t^^^d We t'afl hot say that the covirt did not have the right and 
authority to make the injimction as broad as it did, as, imder the alle- 
gations of the petition, it is shown that defendant was not to be trusted 
in the society of Mrs. Morris, or to speak with her. 

But, even if it be conceded that the act of the court in this regard is of 
doubtful vaKdity, — that is, that it may or may not be void, still we do 
not feel inclined to interfere. The defendant in that suit had his right 
to invoke the action of that court to dissolve that injunction. He did 
not do so, but he saw fit to wilfully disregard it, and he now claims be- 
fore this court that the same was absolutely void, and that he had 
the right to defy it and set it at naught. It occurs to us that Ae in- 
jiinctjiftTi cQi^Jt^ hflvp been easily obeyed. w itEotft iSTmainglinonajiv of 
tSeiundamentafriStrortEe^JScto^" thaiJthe 

appncaBLaae4£ot_show himsel f en titled to be relieve d. It is therefore 
ol^ed that heSe'remafldea°to''3ircusito3y of "the sheriff of Dallas 
County, and imdergo the sentence imposed upon him by the judge of 
the Forty-fourth Judicial District Court. It is further ordered that the 
costs incurred in this court be taxed against the applicant. 

Relator remanded to custody.^ 



VANDERBILT v. MITCHELL. 
CouKT OP Erbors and Appeals, New Jersey, June 17, 1907. 

[72 New Jersey Equity, 910.] 

On appeal from a decree of the, court of chancery advised by Vice- 
Chancellor Garrison, whose opinion is reported in 71 N. J. Eg (1 Buck ) 
632. 

The bill in this case is filed by John Vanderbilt against Myra L. J. 

>^ The statement of the facts, arguments of counsel, and parts of the opinion are 
omitted. Compare Stephens n. Stephens, 62 Tex. 337 (injunction against remarriage 
pending suit to avoid decree of divorce). See Starke v. Hamilton (Ga.) 99 S. E. 861. 
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Vanderbilt, his wife, William Godfrey Vanderbilt, an infant, appearing 
herein by guardian, and Henry Mitchell, as medical superintendent of 
the bureau of vital statistics of the state of New Jersey. 

The complainant charges that he is the biis l; .p. nd of the defendant 
Myra Lr J . V anderbilt ; that they were mamed in this state in Febru- 
ary, 1901, and then were, and are now, residents of this state; that 
thpv )\vf^f\ tr.[y>tT.o]- p^ man anfl iititn f r.,- twr> Tj^pyi+T^a after the mam agc. 
an Tno long er; that from S eptember, 1901. to July, 1903. the wiTe^a nd 

"^SraiSarl^y Tiamad- lived T/^pPtJlCT ttL.adn||^p]Qr at q piano rlcairrnatoH 

le bill, and that d uring said period complainant had no niatrimoni al 
ac cess to his wife ; that as jg, result of tEe"acli]iterous intercourse tkere 
was born to fhesi^id w ife, in the state of JNew Jersey, on or about the 
2Uth day of OctoberT lOGS. a male child by her named William Godfrey 
BfbM, which infant is one of the defendants herein; that the 
complainant is n ot thb father of the child but that the infant is ah 

The bill <^hq^T;fy;fi t.>)i^.|; ,/ht> d(>fpnflant. .Mvra L. J. Vanderbilt, upon the 
birth of said infant, falsely stated to the attending physician that the 
compla inant was the iaHifa£.ofcdafe^dM[d, and that the child was the lawful 
issue of said marriage between herself and the complainant; that she 
made these false statements to induce the physician to insert them in 
the birth ner<n'fjf^fflte,.jBiibw!ty4h«upbjysic;i;}.n_(^ transmittmg the cerciii- 
cate to the bureau of vital statistics, where it was duly filed and re- 
corded. . . . 

The r eUef sou ght is. 1^. can ceUation of this fraudulent reco rd and 
the destnicuon of its evidential diaracter asto m paternity of the 
infant; in efd^rt^ ,-] fliTfriTr nf Tuillity as to this status of parentag e thus 
prima faeie created and fraudulently recorded against tne complainant. 
The c omplainant seeks a permanent mjunct i pja restraining bot lLthe 
mpt her a nd th e ^'i hjIfj j Yg m claim ing, under this certificate, for the said 
cIJiI3,~th e status, name, prop e rty or p rivilege, of a lawf ully beg otten 
child of tEecompIaiSliS"t. 
^Ci injunction is also prayed for against the issuing, by the state medi- 
cal superintendent, of copies of this fraudulent record, and against 
Myra L. J. Vanderbilt and William Godfrey Vanderbilt from using or 
oflFering in evidence the record, or certified copies thereof, or in any way 
availing themselves of its evidential character. 

The court below sustained a demurrer to th e bill, qn the ground that 
the ca se' did H6t t all TwjEn any tej^jfJCUgefLbaadjaJ eqUiiy ]im^ 
t hat'^l j^ropffiifey. rj3lt.ift»a]i'n Yr" *" H i JT Ii'^"^'^'^^ and that a court of 
e qyr^could not taka^ cog"^'™"^^ "f p^'"^""''^ ^sW "'' redress personal 
wrongs noTjgectmg property.^ . . . 

Dill, J. 

If it appeared in this case that only the complainant's status and per- 
sonal rights were thus threatened or thus invaded by the action of the 
' Parts of the statement of facts and of the opinion are omitted. 
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j,»Jl^'*Or defendants and by the filing of the false certificate, we should hold, and 
L ^^^^j.j«>l>T without hesitation, that an individual has rights, other than property 
j.^^fi'-^l rights, which he can enforce in a coiirt of equity and which a court of. 
^ '>^ equity will enforce against invasion, and we should declare that the 



-af 



■JJ^*^ 



\ complainant was entitled to relief, and to a decree establishing the truth 
as to the paternity of the child, relieving the complainant of the in- 
^^,^>#>\ tolerable burden prima facie put upon him by the false record and pre- 
'^^^t . venting the wife from perpetuating a fraud upon the husband. Pavesich 

A/^^^ V. New England Life Insurance Co., 122 Ga. 190, adopting the dissent- 

ing opinion of Justice Gray, and rejecting the doctrine laid down by the 
majority in Roberson v. Rochester Folding Box Co., 171 N. Y. 538, a 
case seldom cited but to be disapproved, the force of which was subse- 
quently removed by statute. Laws of N. Y., 1903, p. 308, ch. 132. 
But it is not necessary to place the decision upon this ground, be- 
#«J3^ lNU»r' c^'ise there are p|iifflr-ipnt faM^ p]-< ^sented to enable us to put this ca se 
, ^ upon the ^^^pTrnVal Kggia that t>ip jiiTnaHict^p n wc are exercising ^is the 

^"^ Jvf&Hif p rotectipT rfff p''"r''''^y "sht". and to declare that the complamant is 
^Jt^xJV^ '^ entitled to restrain the unwarranted use of his name as the father of 
' ^f (jjb the child upon the ground that such action is calculated to injure his 
property, and the probable effect of it will be to expose him to risk or 
liability. 

In many cases courts have striven to uphold the equitable jurisdiction 
upon the ground of some property right, however slender and shad- 
owy, and the t^nrleppy of the com-ts is to afford more adequ ate ^gotee- 
t ion to personal rights and to'1: nairRn33p la;^ hnirj of shglj^ t circum stances 
teiMing to show a tec hnical property^right. See note, '6i L/.'^l!ITSr%7. 
i TOgfl ldt^hlly^if^ppfiaJS-JES^ TJr^V """^ 

existing, and the conting ent mterestgfhimsplf arrl r.f ^th^^ Fftlitifil are 
sei^iisry'~me naceanD^ unwa r mnteH nsp r»f the' ^^gfl)ff.i 

pMHSMTname asthefa^gf of the child in the recorded "birth cct- 
tificate. . . . 
-^ihe'5urisdiction of a court of equity to interfere where there has been 
y an unwarranted use of a man's name, the probable effect of which is to 
/^ expose him to risk of future liability, has been sustained by authority. 
\ In England the court of chancery, even under the more restricted rule 
/ that there prevails, sustained an injunction to restrain the unauthor- 
S ized use in a prospectus of a man's name as a trustee of a corporation. 
I Rouih V. Webster, 10 Beav. 561. The unauthorized use of the name 
I of "The Times" newspaper in London was also restrained by parties 
) engaged in the sale of cycles. Walter v. Ashton, L. R. 2 Ch. Div. 282 
( (1902). 

In^ach of. these casea..aji-iiu.unf>tif^H yff^^ p;^""*'','] ^" cause the iina n- 

orized use of tiie plaintif |j .yipir^p was r.a1pi.lp+>.^n |j,j^l^o hi. ^7!^^*^ 

ana io expose him to risk of future liabilitv. In neithCT^ggjsasui 

preapnTiiWnpmyjagaLJgaiali^yl^rejudiced..^ onlyaSs^toedrand 
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liability only anticipated. 
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In Routh V. Webster, supra, the master of the rolls, Lord Langdale, said : 
"I think that the plaintiff is entitled to the injunction. I have no 
doubt that the plaintiff never did consent to be a trustee. . . . The 
name of Mr. Routh, who desired to have nothing to do with this con- 
cern, has been published to the world as a trustee; his name was also 
used at the bankers; and though he may not be subjected to the duties 
of trustees, yet it is plain that he is exposed to some risk by the unau- 
thorized act of the defendants in using his name." 

In Prudential Assurance Co. v. Knott, L. R. 10 Ch. Ap. Cas. 142 (1875), 
~~Jairns approved RoutnvTt^^eS^er in these words: 

' That case appears, if I may say so, to have been quite rightly de- 
cided. The difficulties in which the plaintiff might have been placed 
. . . are n ]j>viniis. and he was held entitled to restrain, not any libel,^ r 
t here wa!s n " 1^'bpl. hitLffia±jjaD mp.er and un autW of his name ." 

T in Walter v. Ashton^ suvr a. Justice Byirhe said: 

le principle is clear enough; the court does not grant an injunc- 

'^tion to restrain the use of a man's name simply because it is a libel or 

calculated to do him injury; V>rit if yfha± is. Hqjy^g t^cf^p. i s calculated to 

^inj ure his property, and the probable effect of it will be,tQ exppsg him 

to nslc'Sriiaf^ty, tSe^if Iright^r^U^^ an 

mjunction is the proper remedy. 

FurtKerinorer'ffi ^^5g''^mes within the well-settled rule that a 
co urt of eauitv will prevent tiie threatenea invasion of property ngnts 
ana" protect a parB'^Wh _gCTTOtire-fflffiraB^^ ^a]^},^i^y • 

TTis clear that the c offipIamanT'SESa property interest under h is 
mo ther's will in certain s pecific real eslaie m Mew"! oirk UW; ^cffiStStiRg 
Tint:-nnlv ot an in come I'Ol' lilLiiH t nf a veaf^f^ rRTni^iT^der in a certain 
undivided share ofthe real estate in question. 

This v^t^^iggjaiadtiu?, under the real property law of New York, 
as a future estate, desjjuyjyUe, devisable, and aUenable in the same man- 
ner as an estate in possession, ^al Prop. L. {N. Y.), §§ 26, 27, 30, 49. 

There is more th^ a "tangible probability," to use the phrase em- 
ployed in Walter v. Ashton, supra, that a claim will be made by or in 
behalf of the infant upon the estate of the complainant in the event of 
his death, whether he leaves a will or dies intestate. Hi^jagkLtajJiake 
abs olute disposition of his estate bv will is i" "|inrf'^ ^'^ ^^'' ^^"1] ji'1p"t 
reC oraTT ii s property is exposed to the ris k of litigat.ioa. t|.fter his death 
to the "detriment ol* his lawtul heirs'. . . . 

The absence of precedents or novelty in incident presents no obstacle 
to the exercise of the jurisdiction of a court of equity. 

The case presented is novel in incident, but not in principle; but it is 
no objection to the exercise of jurisdiction that in the ever-changing 
phases of social relations a new case is presented and new features of 
wrong are involved. 

As said by Lord Hardwicke, in his letter to Lord Karnes on the pnn- 
ciples of equity, dated June 30th, 1759: 
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"Fraud is infinite, and were a court of equity once to lay down rules, 
how far they would go, and no farther, in extending their relief against 
it, or to define strictly the species or evidence of it, the jurisdiction 
would be cramped and perpetually eluded by new schemes which the 
fertUity of man's invention would contrive." Parkes' Hist. Ci. Ch. 508. 

Chancellor Cottenham, in Wallworth v. Holt, 4 Myl. & C. 619, said: 

" I think it the duty of this court [meaning equity] to adapt its practice 
and course of proceeding to the existing state of society, and not by too 
strict an adherence to forms and rules, estabHsh^d under different cir- 
cumstances, to decline to administer justice and enforce rights for which 
there is no other remedy." 

Paraphrasing the language of Justice Herrick, in Green Island Ice Co. 
v. Norton, 105 App. Div. (N. Y.) 331, ^^"jj^'sd^'^^'nti '^^ "^'■■^^y. is co n- 
stantly iaaaa»mg-«a d. expanding. andreUfifSnow grantedJa-cai^es T ^ere 
formeiI;^M^^g,,£i9Ujj^ Sk.mos:omimaLs&^SSp^g. 

I^omtime immemorial it has been the rule not to grant equitable 
relief where a party praying for it had an adequate remedy at law, but 
modern ideas of what are adequate remedies are changing and expand- 
ing, and it is gradually coming to be understood that a system of law 
which will not prevent the doing of a wrong, but only affords redress 
after the wrong is committed, is not a complete system, and is inade- 
quate to the present needs of society. . . . 

Finally, the technical basi s^ o f the jimsdictionwgj 
protection of property r igh ts. The equi|j 
itsetfT eatiires us to regard. compa^ aj^yely jemo: 




enc es with such property ridh.t'a in t.>iP-.% twt-^»f-*t.^ ^ ___„„„ 

interference with the personal riAts of t.hf. fnTrmlalup ^j^t although, 
as weiftve-all'eady slated, whetker tMs bill might not be rested on such 
personal basis alone, without reference to the technical protection of 
property, is not now decided, because the present case does present the 
property feature to an extent sufficient to satisfy even the rule adopted 
by the court below. 

Upon the whole case, we are of the opinion that the court of chancery 
has jurisdiction to afford the complainant ample and complete relief, as 
already indicated in this opinion; that, should the court of chanceiy 
refuse rehef under the circumstances stated in the bill, it would cease to 
be a court of equity governed by principles of natiu-al justice, especially 
where property rights may be said to be threatened and personal rights 
are clearly invaded. 

The ^eer . mdw ama. ibed^urrer ii rmerspA. 
For affirmance — None. ' "I'lmiMmu-w..^-^ 

For reversal — Tbm ChieftJustice, Gabkison, Fobt, Hendrick- 
soN, Pitney, Swayze, Reed, Trenchard, Bogebt, Vredenburgh, 
Vroom, Green, Gray, Dill — 14. 
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PROTECTION OP SOCIAL AND POLITICAL RELATIONS. 



RIGBY V. CONNOL. 
In tele Chancery Division, Febettakt 24, 1880. 

[14 Chancery Division, 482.] 

This was an action -by the Plaintif f, who had been expelled from a 
tra des union of_ :^i ch he was a member, against tne committee an d 
trustees of the union, claiming to be entitled to share in the benefits of 
the union, and that the TTetendanfe^nught be restramed from excluding 
hiin "■Oierefrom.^ .— - ~™, 

JE§slL;"!Kmi. : 

The first question that I will consider is, w hat is the jurisdiction of a 
Court of Equity as regards interfering at the instance of a member of a 
society to prevent his being improperly expelled therefrom? I have no 
d oubt whatever that the foundation of the jurisdiction is the right o f 
r'"^r"i1iyi '"'P'ii'^H ^'" •^^° "iPTnh<^y f^ fthe soqiety. and of which h e is un- 

i/is^ flf-priVpf^ hv si^nH imlgwft j {;;in;^V,feipn THptp i'g nn siipTi jiiTtsrliV- 

tion that I am aware of reposed, in this country at least, in any of the 
Queen's Courts to decide upon the rights of persons to associate to- 
gether when the association possesses no property. Persons, and many 
persons, do associate together without any property in common at all. 
A dozen people may agree to meet and play whist at each other's houses 
for a certain period, and if eleven of them refuse to associate with the 
twelfth any longer, I am not aware that there is any jurisdiction in any 
Court of Justice in this country to interfere. Or a dozen or a hundred 
scientific men may agree with each other in the same way to meet 
alternately at each other's houses, or at any place where there is a possi- 
bility of their meeting each other; but if fVip gggnfi'a.t,inTi has no property , 
a nd takes no subscriptions from its members. I cannot imagine that a ny 
Court of Justi ce cmilH mf^jrfpxp ^th snnh ^n ass^f^jgi^inn, \f snmfi nfj.he 
m SSJBeH'HeSrne dl o' associate witl;LSome Q^ the otkers . That is to say, 
theTouriis/'as'suSr^ve never dreamt of enforcing agreements strictly 

' Only part of the statement of facts and only the portion of the opinion dealing 
with the jurisdiction of equity are printed. That part of the decision which 
construes the Trade Union Acts' (1871 and 1876) was overruled in Yorkshire 
Miners' Ass'n v. Howden, [1905] A. C. 256. 
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personal in their nature, whether they are agreements of hiring and 
service, being the common relation o^master and servant, or whether 
they are agreements for the purpose of pleasure, or for the purpose of 
scientific pursuits, or for the purpose of charity or philanthropy — ^in 
such cas es no Court of Ju stice can iiiterfCTesoJonga£thCTeisiio__£rpp- 

e^2^n^|SSSj^iSS^^^^^2E^^J!^^^^^^g^ 
It that is the foundation of the jurisdiction, the Flamtil t, i f he can 

s ucceed at al l, must succeed on the g round that some right of proper ty 

: this is the 
regards clubs I think is 
quite clear. If we look at the Lord Chancellor's judgment in the case 
of In re St. James's CM, 2D. M. & G. 383, 387, he says this: "What, 
then, were the interests and liabilities of a member? He had an interest 
in the general assets as long as he remained a member, and, if the club 
was broken up while he was a member, he might file a biU to have its 
assets administered in this Court, and he would be entitled to share in 
the furniture and effects of the club." So that he puts it that the mem- 
ber has an interest in the assets. 

In the case of Hopkinson v. Marquis of Exeter, Law Rep. 5 Eq. 63, 
66, Lord RomiUy says this : " This is an application by the Plaintiff ask- 
ing a declaration that he is entitled to the enjoyment of the property and 
effects of the Conservabke Clvh, and to participate in its rights, privileges, 
and benefits, and also that the Defendants, the committee of the club, 
may be restrained by injunction from excluding hinn therefrom." So 
that he starts with the enjoyment of property, and the subsequent cases 
have gone on the same groimd. 

TTip prpgpnt Plainti'ff fprtai'nl y doeS not state in his RtatpinP||t of 

cl aim that there is an y pr(?p(^T:tj( g,t all Tiptp. gnH T tliinlf-tTint +t,ot io a 
fatal ptfiect ''"" tr. tliP gtatprnpnt nf plaim ^ilttiggtih"^ ^i^d ^ might, if I 
thought fit, dismiss the action simply on that groimd. He states noth- 
ing but that there is an association which he calls a "Trades Union," — 
the "Journeymen Hatters' Fair Trade Union" — as governed by rules. 
He says that he has been a member, and that he has been unfairly and 
improperly expelled, but he does not allege that there is any property 
of any kind or description belonging to the union, or that he is entitled 
to any share of it. That is. howevprr a vpry tp,.T.T„Voi rr,.r^,y,A ^^a j 
in tend to ba-ie pv iiid.^mpTit al-^^. pn the large r grounf< that if V^p l,o^ 
st a1;egi ulk.ihe .nnaitionjind-rules of t his trad^ jj;' ^mj n p i^ which \\f . be- 
longed, the result would have J^ ee n'tEie s^ ^me.^ 

1 Mesisco B. Giuliano, 190 Mass. 352;' Proelich v. Musicians Mut. Ben. Ass'n, 93 
Mo. App. 383; Allee ». James, 68 Misc. 141; Smith v. HoUis, 33 Weekly Notes Cas. 
(Pa.) 485; Robertson v. Walker, 3 Baxt. (Tenn.) 316; Gaines v. Farmer, 55 Tex. Civ. 
App. 601; Amos i. Brunton, 18 N. S. W. L. R. Eq. 184. Accord. 
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DAWKINS V. ANTROBUS. 
CoTTRT OF Appeal, Febettakt 1, 1881. 

[17 Chancery Division, 615.] 

The a^onm this oa.sR was hrmip-Tit hy Cnlnnel Daw Uns a gainst th e 
trustees gnd"wmiTnittee-Q£ the Travellers' Club, claiming a dpolar atim 
that a resolution niirnnrt^i ng to expel him frnm %e club was inva.li H. and 
an injunction restraining the Defendants from excluding the Plaintiff 
from the club, and from interfering vidth him in the enjoyment of the use 
of the buildings and property of the club. 

The Plaintiff was elected a member of the club in the year 1859. 

A mong the rules of the club at the time when tbe Plaintiff joined it 
were the following: 

" Rule 26. In case the conduct of any member, either in or out of the 
club-house, ^all in the opinion of the committeej or of any twenty 
members of the dub, who shall certify the same in writing, be injmrious 
to the character and interests of the club, the committee shall be em- 
powered (if they deem it expedient) to recommend such member to re- 
sign, and if the member so recommended shall not comply within a 
month from the date of such communication being addressed to him, 
the committee shall then call a general meeting, and if a majority of/ 
twn-thirds nf t,|i at meeting agree by ballot to the e i^ pulsinn nf^^ii ph 
mer^GTjJlis name shall bft era.seH frnm f}}^. li st, and he shaU forfeit a ll 
rigB Fordaim np""- t^''-p':n p'?r t Y ftf ^^he club, but his subscription for the 

current year shall be r f!t.umf; ^ J,i;>|iim/^ ''''''°~ r... , ~- ^ 

" '1 he circumstances under which the Plaintiff was expelled were shortly 
as follows: The Plaintiff caused to be printed ajQ 
phlet entitled " A j arce and a viilai^'^— Jleam 
iijfWiIiUli Ais ^iwdirot'T^'fagJrtgnanffn^CTCTar^ a lso 

a member o f the club, was severely refl e cted. on. A copy of this pam- 
phTeit was inclosed iii" a wrapper on the outside of wEitJftDiaS "printed" 
" Dishonourable Conduct of Colonel (now Lieutenant-General) Stephen- 
son," and was sent hv the Plaintiff bv-the nost t " T|ipntgT^p,y^|-<^pnprQl 
Stephenson, at liis offidal address, the Guards' Orderly Room at the 
Horse Guards. 

This having been brought to the notice of the committee of the club, 
they di rected a letter to be written to the Plaintiff by the secretary, 
aslang him whethe r an envelope with the printed heading " Dishonour- 
aBie Conduct ot Colonel (now Lieutenant-General) Stephenson," con- 
taining a printed paper headed "A Farce and a Villainy — Heads I 
Wiu, Tails You Lose," was sent bv him or b y ^is dirf"^'"" "T mt^'^^i^Y 

On the 21st of January, 1879, the Plaintiff replied as follows: "I 
beg to acknowledge the receipt of your letter, dated the 17th of January, 
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written by the direction of the committee of the Travellers' Clvh. I 
request you to inform the committeie that T ^jf^ljij^ to give any reply 
whatever to the question contained therein." 

On the 14th of February the secretary wrote to the PlaintiflF a letter, 
in which he said, " I am desired to inform you that as you have failed to 
give any satisfactory explanation of your conduct in answer to the re- 
quest of the committee, the committee deem it their duty, in accordance 
with the provisions of rule No. 26, to recommend you to resign your 
membership of the Travellers' Clvh." 

The PlaintiflF not having resigned, notice was given that at a general 
meeting to be held on the 31st of March, 1879, it would be proposed, on 
behalf of the committee, to expel the Plaintiff from the dub. The notice 
was placed in the morniag-room of the club, and a copy was sent to the 
Plaintiff. At the meeting the resolution for expelling the Plaintiff was 
carried by the requisite majority, the votes being taken by ballot, and 
the niunber being 108 in favor of the resolution, and 36 against it. 

The Plaintiff alleged in his statement of claim that the re solution h ad 
jbeen come to in an unfair, c apricious , and arbitrary manner, and not 
won&fide: that notice co nvemng ilie meeting at which it was carried had 
iioit been properly given: that the 26th rule had not been properly 
ad ded to th<;i' fiTIes fiFthe club, and was not binding on the members: and 
(he sub mitted that he Jbad not been g uilty of a ny c ond uct injur ious to 
the characlier and interests of the club. Tliese cfeaxges were'demed by 
the Defendants. 

As evidence of unfairness the Plaintiff relied on the fact that of the 
seventeen members of the committee one was serving, and six had 
served, in the Brigade of Guards then under General Stephenson's 
command and four others were serving or had served in the army; 
and the Plaintiff alleged that the said eleven members were liable to be 
influenced by General Stephenson to be hostile to the Plaintiff. 

The Master of the Rolls dismissed the action and plaintiff appealed.* 
Brett, L. J. : 

I think we ought to take great care that this Court does not by suc- 
cessive decisions usurp an authority in these cases for which there is no 
color in point of law. In my opinion there is some danger that the 
Courts will undertake to act as Courts of Appeal against the decisions 
of members of clubs, whereas the Court has no right or authority what- 
ever to sit in appeal upon them at all. The only questio n which a Court 
can prop erly consider is whetl^er |.he n^^Tn^ers of thTcliib, under such 
cireomstanc^, have acted ultrd, vires or not, and it seems to me the only 
questions which a Court can properly entertain for that purpose are, 
whether anything has been dpne wl^ich is omiravj to natural justic e, 
althniifrh H, ja xintlnn tlip TT^fiJS.K^.a.'^'"'^ — i a^other words, w hether t he 
nilpg of |hf> nliib fl,rp contrary t o natural justice:-s econdlv. whetlTpr a 

' The statement of facts is abridged and the opinion of Jessel, M. R., below and 
concuxring opinions of James and Cotton, L. JJ., in the Court of Appeal are omitted. 
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person who has not condoned the departure from them has been acted 
against contrary to the rules of the club; and thirdly, whelher the de- 
cision of the club has been come to bond, fide or not. tFnless one of those 
charges can be made out by those who come before the Court, the Court 
has no power to interfere with what has been done. It seems to me the 
nT]|v niipgti'nn in the n reser^^. <;: f j.^p, jj^n pon the last matter, viz., wheth er 
■«'%Lt^fefi.en ione K^OMg J^. 

The Court has no right, in my opinion, to consider whether what was 
done was right or not, or, even as a substantive question, whether what 
was decided was reasonable or not. The only question is, whether it 
was done bond fide. Now, it is true that an element, in considering 
whether a matter has been done in good faith, is the question whether 
what has been done is really beyond all reason. If that were so it 
would be evidence of want of good faith; but even where that exists, it 
is not a necessary conclusion that there has been want of good faith, for, 
even after having come to the conclusion that a decision was wholly 
unreasonable, one might be convinced aliunde that nevertheless there 
was no maUce — that what was done was done in good faith. There- 
fo re th e ipere proof t hat it wa s contrary to reason is no sufficient ^o und. 
forme interference of t[ie Court. It is El?e'1;Ke case oFa inahciouSprose- 
cufion, where if tliere Is a'want of reasonable and probable cause, that is 
evidence to go to the jury to support the other necessary allegation 
that there was malice in fact, but then the jury are told, " even though 
there was a want of reasonable and probable cause, you must consider 
and decide for yourselves whether, besides that, there was maUce in 
fact." Unless they find there was also maUce in fact in such cases the 
propositions necessary for them to affirm are not made out. So, in this 
case, I wish to repeat, even though one were of opinion that the decision 
was wholly beyond reason, yet in such a case as this, considering the 
circumstances which are in evidence, and the persons against whom the 
charge is made, and the absolute absence of any evidence of indirect 
motive — even if I thought the decision were absolutely unreasonable 
— I should have declined to find the decision was contrary to good faith, 
and should therefore have been of opinion, even though the decision 
were unreasonable, that there was no ground for the interference of the 
Court. 

The first question then is whether there was anything contrary to 
natural justice.^ If a decision was come to depriving a gentleman of 

' In Fisher s. Keane, 11 Ch. D. 353, Jessel, M. R., said: "In the first place I have 
to consider what the true construction of the rule in question is; and in the second 
place I have to consider whether the method adopted by the committee of putting 
that rule in force was such as, according to the rules of conducting judicial or quasi- 
judicial proceedings," ought to have been adopted. . . . Now first of all, as to the 
meaning of the rule, I myself entertain no doubt whatever. ... It would be strange 
indeed 5 to decide upon the minor offence you require a committee specially sum- 
moned, while to decide upon the major offence a casual daily or weekly committee 
for auditing the cook's accounts, and so on, is to be considered the proper body. 
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his position on such a charge as must be made out here, namely, that 
he has been guilty of conduct injurious to the character and interests of 

" That becomes all the more clear to my mind when you find this is a committee of 
twenty-four members, and that the ordinary quorum is three: so that the character 
and prospects in life of any member of this club may be irremediably blasted — for 
that is the result — by the decision of any three casual members of the committee 
who happen to walk in on a week-day, having no notice of what is about to be brought 
before them, but merely with the intention probably of auditing the cook's accounts, 
or attending to some equally trivial matter. I do not think, when you consider the 
substance of this rule, that there can be any question but that the grammatical read- 
ing of this section ought to be, and is, the true reading of it. 

" That being so, it appears to me that the meeting of the committee on the 15th of 
March was not properly constituted to consider the question, and therefore that their 
decision is altogether invalid. But I ought not to part with the case without also giving 
my opinion as to the second ground of complaint. 

"The second ground of complaint is this: that a committee of EngUsh officers and 
gentlemen — I say officers, because, having been officers in the army, they have no 
doubt been accustomed to sit on courts martial, and must be more fanuHar than ordi- 
nary English gentlemen with the proper mode of administering justice — that a com- 
mittee, I say, of EngUsh gentlemen and officers in the army take upon themselves to 
decide ex parte, without notice to the member accused, and without hearing all the 
circumstances of the case, that his offence is, in the words of the rule, ' of so grave a 
character as in the interests of the club to warrant his immediate expulsion.' 

"More than that, — the expulsion is to take effect 'unless twenty members of the 
club shall within twenty-one days demand an extraordinary general meeting, to take 
the conduct of the offending member into consideration.' It is said that under that 
part of the rule there is an appeal to a general meeting. But what appeal? The com- 
mittee may have given their decision in a period of vacation, when all the members, 
or the great majority of them, who are friends or acquaintances of the member in- 
culpated, may be absent abroad, or at a distance, in Ireland or Scotland, and he is 
unable to get twenty members together. It by no means follows that a man can get 
twenty members as a matter of course within any twenty-one days; and if he does, 
he does not appeal to an ordiuary tribunal. One black ball in ten is to exclude, so that 
if nine-tenths of the members of that meeting shall be of opinion that the man has 
been unjustly expelled, the voting bemg by ballot, his character will still be blasted 
before the world at large; he will be pointed at with the finger of scorn as the officer 
expelled from the Army and Navy Club for a grave offence, which was such as — using 
the very words of the rule — 'to warrant his immediate expulsion,' and with no rem- 
edy in the world that I can see beyond that futile remedy which is offered by this 
rule. 

"It does appear to me that, with such a case as this before them, English gentle- 
men should at once have said, 'We must hear the whole case before we decide; we 
must know what this officer has to say for himself, what excuse he can give in palli- 
ation of his conduct; and after having heard him, and after having taken time to 
consider the whole matter, we shall then decide whether we will place him in this 
unfortunate position.' 

"... As I said before, it does behoove the committee, who are a judicial, or quasi- 
judicial tribunal, to be very careful before they expose one of their fellowlmembers 
to such an ordeal. They ought to gravely consider, when proceeding to enforce such a 
rule as this, whether he has committed any offence at all, and especially whether he 
has committed such an offence as will warrant their branding him with the name of 
an expelled member of their club. 

"In the present instance they did nothing of the kind. At a meeting, without 
notice, a few members only being present, they allowed two other gentlemen, behind 
the back of the Plaintiff, to make a statement as to what he said and did in the 
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the club, in my opinion there would be a denial of natural justice if 
a decision was come to without his having an opportunity of being 
heard. 

. Noy^ in my opinion, th e charge made against the Plaintiff from begin- 
ninFtoenr waTJEgSgSa^ff :tJift:^n Y^ thrnng h the, public p ost to an 
officer in commands a regiment, on the ontsi^^R nf whiVb Pnypl^pp was 
"'^f^r"11''-fblf '""^^""^^ Tfi frrnp i-al Stfi'phim.ifm .." That was the 
charge. It is true that the fact of the pamphlet being inside was men- 
tioned, but in this case that was not the material charge; that might 
have been a diarge in other cases, and a very fair charge, in my opinion; 
but in this case the substance of the charge from beginning to end was 
the sending the envelope. In the first letter he is informed, " We are told 
you have sent an envelope; we want you to answer whether that is true 
or not " ? The gentleman will not answer, but says, " I request you to in- 
form the conunittee that I decline to give any reply." They do not take 
that as conclusive, but they enter upon the inquiry. They have a letter 
in his own handwriting before them; they do that which was lawful and 
legitimate — they compare that with lie writing on the envelope to 
General Stephenson, and they say, " We come to the conclusion it is your 
handwriting." They do more. They then send a letter to Colonel 
Dawkins to say we have come to a conclusion, primd facie no doubt, but 
they say having done this we ask you "Will you give any explana- 
tion"? Then he says, "I deny your jurisdiction to ask me." That is 
telling them he will not be a party to their inquiry. It is refusing to 
give any explanation. It is a direct ref usal to go before them, and aft e r 

billiard-room on the night in question. They had nothing before them on his part 
except the copy of a letter of apology, which he had sent to the gentleman whom he 
had insulted, which did not state the facts, but merely stated that he had used a 
foolish and insulting expression, which he desired to withdraw at the earliest possible 
opportunity." 

In Labouchere v. Earl of Whamcliffe, 13 Ch. D. 346, Jessel, M. R., said: "What 
ought the committee of a club to do when the conduct of one of its members has 
been impugned? They ought to see what that conduct has been, and what excuse 
or reason can be given by the member for it ^ and they ought to give notice to that 
member that his conduct is about to be inquired into, and afford him an opportunity 
of stating his case to them. ... In a case where a decision depended upon their 
opinion — in other words, upon their judgment — it was most important that the 
materials on which that judgment was formed should be accurately ascertained; 
and, of course, that could only be done by a proper investigation, by giving due notice 
to the accused, and by taking — I do not say legal evidence, or that evidence not 
strictly legal might not be admissible — but by taking evidence on the question of 
fact before them, and satisfying themselves as to the truth. They could then form 
their opinion. That was not done in the present case; and, in my view, the committee 
have not followed in substance their own rule at all. The judgment of a committee, 
with the facts of a case fully before them, might be right or it might be wrong. With 
that the Court has nothing to do. If, having given the accused fair notice, and made 
due inquiry, the committee came to the conclusion that the conduct of one of the 
members of the club was injurious to its welfare and interests, no judicial tribunal 
could interfere with any consequences which might arise from an opinion thus 
fairly formed." 
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t hat it seems to me he ^ d ftmple opportunitv of exDlaining .tiiat yddch 
wQg in tPrma t n^fj tn hip ^ t o hfi a , r J(^a^ ; , ^ fi j.ra.instJ]im .^ Ttoefore iftlhis 
E&ere was no want of natural jus tice. In my opinion he had ample 
opportumty before th^ ^euei-ki 'IftSfe^igof giving an explanation, if he 
chose, as to the sending that envelope, but he declined to give any 
explanation whatever. 

Then it was lu-ged that this matter was not carried out according to 
the rules, and the first groimd taken was that the rule under which it was 
done was a void rule, because the rule had not been properly passed. I 
agree with tiie Master of the Rolls entirely in his reasoning, that tiie 
rule was properly passed. But then it was said that this was not done 
according to the rule, because it was said the rule had been acted upon 
in a sense of being apphed to matters which had occurred before it was 
passed. The answer is, it was not so applied. It is quite true the rule 
ought not to be applied to matters which had happened before the rule 
was passed; but it was not so, it was only apphed to a matter which had 
happened after it was passed, therefore that objection fails. 

Then it was said there was maUce in fact, and that the Master of the 
Rolls is wrong in holding there was no mahce in fact. That was put upon 
two grounds. I t was suggested — it seems to me wantonly, improperly 
and indefensihiv — b v insinuati o n l"'^ """^ ^V 'ii^^^'^ .n^^^+i^r^ ^]^^^ |T. .> 
ge ntlemen whos em;^^ja^.^S^tfBra3aLaa fe.l^fi.fa^^flVtiinJ^''' 
ca geT'Eaff ano^djSgjfid. m'^-^''''"^ '^""^ 

a\Jffi'OT|'jS«finc[ mat tiiey had come to a conclusion which they did not 
beTieve to be true, because they were dealing with matters affecting au- 
thorities at the Horse Guards. It is said that counsel do not suggest 
such things unless so instructed. ^Ij^T^aiDiRaiiyiiRaith'^'''' '"^p"* *^^'' ffliighj" 
e st evidence, to. sunflartiaiffjili it iiiMBDiinitiiiini If such a suggestion had 
been made before me, where it would have been my duty to consider 
whether such a question should have been left to a jury, I should have 
said there is not a semblance of such evidence, and, therefore, those who 
have instructed counsel to make such a suggestion have done that which 
is contrary to every known sense of propriety. 

Then it was said there is a want of reason in the decision, and upon 
that the Master of the Rolls ought to have determined there was malice 
in fact. It seems to me that raises this proposition — CaijJliaXourt 
sa v that no reasonab |f mf" ^""'^1 TT»«a..flnnna.t».ji>.f.^^,-c;»r, ti,^^ ^^ „ppj 
such' an envelope t^p MLflfficer.inxQnimaTifl.nf ^j;^ rf^pinnp|n|^ f p hjs ffj j ^ prlv 
ro(«(r*tt''ffifi1^OTa«ks where he has .caeaaaa^d — I care not whether he 
wdS a member orthe club or not — could not reasonable men come rea- 
sonably to the conclusion t hat to do su ch a thin g as tha. t Yf jfl, , i ;ofl n^g- 
lous, ungenfle^Dlj^,^^^^^^^^^:1^SlM«aeter,.and. proper 
cdBdWrof an cmcer and a gentleman? I n my opinion reasonable, men 
coiirai etlMe to liigb. 'a*coricIusi on. And if they fiave come to the conclu- 
sidirffi^tlie conducroF'a''iiilmber of a club has been scandalous, ungen- 
tlemanly, and contrary to the proper conduct of an officer and a 
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gentleman, it seems to me he cannot complain of their going further, and 
saying such conduct is injurious to the character and interests of the 
club. 

Therefore I see no grounds for saying this is not a reasonable deci- 
sion; but I wish to say further, if I thought it an unreasonable decision 
I should have declined to come to the conclusion that there was any 
malice or want of good faith in those who decided it.' 

1 Cf. Cassel V. Inglis [1916] 2 Ch. 211; Weinberger v. Inglis [1918] 1 Ch. 517, [1919] 
C. A. 606. The American cases are in accord. (1) Rules or proceedings against natural 
justice, e. g., expulsion without notice or without fair notice. Harris v. Aiken, 76 
Kan. 516 (semile); Loubat v. he Roy, 40 Hun, 546; People v. Hoboken Turtle Club; 
60 Hun, 576; People v. Uptown Ass'n, 9 App. Div. 191; People v. Independent Dock 
Builders' Benevolent Union, 164 App. Div. 267 {sembh); Williamson v. Randolph, 
48 Misc. 96; Bachman v. Harrington, 52 Misc. 26; Grassi Bros. v. O'Rourke, 153 
N. Y. Suppl. 493; Metropolitan Base Ball Ass'n v. Simmons, 17 Phila. 419. See 
also Meyers v. Casey, 12 Com. L. R. 90. 

(2) Expulsion in violation of rules. Wilson v. Pine Knot Council, 175 Ky. 502; 
White V. Brownell, 2 Daly, 329; People v. Greenwood Lake Ass'n, 63 Hun, 633; 
Barry v. The Players, 147 App. Div. 704, aff'd 204 N. Y. 669; People v. Independent 
Dock Builders' Benevolent Union, 164 App. Div. 267 (semble); Miller v. Builders' 
League, 29 App. Div. 630; Kopp v. White, 30 Civ. Proc. R. 352 (semble); Conhell v. 
Stalker, 21 Misc. 609; Stein u. Marks, 44 Misc. 140; Evans s. Philadelphia Club, 50 
Pa. St. 107; Manning v. Klein, 11 Pa. Co. Ct. R, 525; Stefanizzi v. Mutual Ben. Soc. 
91 Vt. 538; State v. Seattie Baseball Ass'n, 61 Wash. 79; Bartlett v. Bartlett & Son 
Co., 116 Wis. 450. 

Contra, that the club is the judge of its own proceedings. People v. St. George's 
Society, 28 Mich. 261. 

Where violation of rules is claimed, the exjjelled member must first exhaust his 
remedy within the association. Levy v. Magnoha Lodge, 110 Cal. 297; Engel v. 
Walsh, 258 111. 98; Hatfield v. De Long, 156 Ind. 207; Oliver v. Hopkins, 144 Mass. 
175; Olery v. Brown, 51 How. Pr. 92; Allee v. James, 68 Misc. 141; ZiUiax v. I. O. F., 
13 Ont. L. R. 155. Aliter, where the remedy within the association is not adequate 
because of infrequent meeting of the reviewing body. Fritz v. Knaub, 103 N. Y. Suppl. 
1003, afi'd 124 App. Div. 915. Or where the assodation is acting wholly outside of 
its powers. Mulroy v. Knights of Honor, 28 Mo. App. 463; Rueb v. Rehder, 24 N. M. 
534; Fales «. Musicians' Union, 40 R. I. 34. 

(3) Malicious expulsion. Swafford v. Keaton (Ga. App.) 98 S. E. 122; Harris v. 
Aiken, 76 Kan. 516 (gembk); Froelich v. Musicians Mut. Ben. Ass'n, 93 Mo. App. 
383 (semble); Loubat n. Le Roy, 15 Abb. N. C. 1 (semble); Barry v. The Players, 73 
Misc. 10 (semble). 

If the rules are not against natural justice and the proceedings are not in viola- 
tion of the rules and are not malicious, the action of the club or of its committee will 
not be reviewed on the merits. U. S. v. Metropolitan Club, 11 App. D. C. 180; 
Spilman v. Supreme Council, 157 Mass. 128; Richards v. Morison, 229 Mass. 458; 
Brandenburger v. Jefferson Club, 88 Mo. App. 148; Austin v. Dutcher, 56 App. Div. 
393; People v. Independent Dock Builders' Benevolent Union, 164 App. Div. 267; 
Williamson v. Randolph, 48 Misc. 96; Grassi Bros. v. O'Rourke, 153 N. Y. Suppl. 493; 
Com. B. Union League, 135 Pa. 301; Dodd v. Armstrong, 18 Phila. 399; Bauer v. 
Seegar, 2 Weekly Notes Cas. (Pa.) 242. 
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WELLENVOSS v. THE GRAND LODGE OF KNIGHTS OF 
PYTHIAS OF KENTUCKY. 

CouET OF Appeals, Kentucky, Apeil 16, 1898. 
[103 Keniuchy, 415.] 

Judge White Deltveeed the Opinion of the Couet. 

The appellants, Henry Wellenvoss and Uhland Lodge No. 4 Knights 
of Pythias ot ijOliisville, Ky., by this proceeding in the circuit court 
so ught a mandatory injunc tion against appellees Thos. B. Matthews, 
Grand Chancellor of the Grand Lodge of the Knights of Pythias of 
Kentucky and the Grand Lodge of the Knights of Pythias of Ken- 
tucky, c ommanding Matthews^, as Grand Chancellor to imp^j-t tn ap- 
pellant Wellenvoss th e pass-word of the Grah ff ] ,"Hpp s yid commandin g 
th e^Urana Loage to receive Wellenvoss into its body a nd" to permit_ him 
to participate in its oehber a^ions^s a regula r authonzed delegate o f 
appellan t P KIan?Lg^gg , at tke regular session of mat body at Somer- 
set™!^!, in September, 1895. 

The petition alleges that appellant Wellenvoss is a member of Uhland 
Lodge in good standing and has been since 1869, and that Uhland Lodge 
is a member in good standing of appellee Grand Lodge, and as such mem- 
ber is entitled to representation in the deUberations of said body, as well 
as to all the rights and privileges pertaining thereto, and in accordance 
with its rights had selected and commissioned appellant Wellenvoss 
as its representative to the Grand Lodge and that appellees had wrong- 
fully and without right or authority excluded appellant Wellenvoss from 
its deliberations. . . . 

By the allegations of the petition, tiiere is no right of property in- 
volved, the only righ t clai med to haveTeen violated is the social 5 ght 
drWe llmvoss t p"Bani]ppa]E_ui. ihe dehberations of the Grand. Lodge 
af ^tBengKtof Uhland Lodg e to kave ^resenSBo nTTnsnot^lleged 
that appellee ijrand Lodge abyUlUWily reiUsed Uliland Lodge representa- 
tion, but taking the pleading in its usual way, most strongly against 
the pleader, the only denial by the Grand Lodge was the right of Wellen- 
voss to represent Uhland Lodge; which was not a property or civil right 
but only social. 

By this action the chancellor is asked to compel the proper officer of a 
secret benevolent society to impart to a person the secret pass-word that 
will admit that person to the meetings. This is spu^ht hecansf- ;± is 
aU eged. and for the m iOlaaae&JIQBL will he takp n _as true, that if app ellant 
Wellenv oss JifcjiaLadBatted .giealMd irreparabl Tinjury will be done. 
bothjo. WeUenvxis&.aB d. Uhland Lodge. 

It is alleged that Wellenvoss pays dues to Uhland Lodge and that 
Uhland Lodge pays dues to the appellee, the latter being its pro rata 
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of the legitimate expenses of appellee. \ ye are of opinion that ther e is 
no right of property involve d. It is not alleged that by the denial of 
appellee io admit Wellenvoss to its councils, that appellant Uhland 
Lodge will lose any right of property or be endangered in any right of 
property. It is not alleged that appellee is possessed of any property 
in which appellant Uhland Lodge has an interest. 

It is not alleged that by the failure of Wellenvoss to gain admittance 
to the appellee as the representative of Uhland Lodge that he will lose 
any rights of property either in the Grand Lodge, or in Uhland Lodge. 

The """ff'-itin" ^^°* ''YrilfTlYfllilii r"ys duei} to a,|^pp-%fl|i TThland Lodge 
and that lodge to appellee and that both bodies are char tered be nevo- 
l ent Societie s '^eTnot- of TEMf stS CTara^Hry go perly^^ 
attlh umfe the cliiance lter to ffite'rfefe''Bec aiise'of tfie al!eTOd%ib lation of 
''pru ytoLy rights . There"shourcr ' be"som'e "aHegaflon showing Tliat there 
is property or funds in the hands of the society in which a party is 
directly interested before he can ask the aid of the court for relief. We 
are referred to no case that has ever held that it was within the provirite 
of a court of equity to compel by any process that the secret pass-word 
or secret work of any social or benevolent society be imparted to a 
person. On the contrary it has been held repeatedly by this court that 
courts of equity cannot revise or question ordinary acts of church disci- 
pline, and in the case of Schmidt v. Lodge, 84 Ky. 490, this court said: 
"The chancellor will not or cannot restore him to membership or re- 
quire that he shall be permitted to attend their stated meetings." 

W^ats«oLBP*'»** M'*hat i« ie ii DQ i«gbt ^^f r''^PfiTl}fiiMUBU{iabifidMtly^ ^^ 
chancellor could nat interfere with the social r elations of this society 
afltflaierefore propetjjfr denied. thajB3iaB4iaA(3 0Lmj mctaon. 

■ " ^^^Judgment affirmed} 



In the Chanceet Division, Makch 7, 1890. 

[44 Chancery Division, 661.] 
Stihung, J.: 

Tttts is a 'T<y^t(i' ?in itOiJfiSlt'^"TO ^\iiF ^*'^^P4?'°^'^ from excluding the Plain- 
tiff ficnpufhr-iWMiaiMiiaiijajrniriit- of '^b!q r^" "jTBIj*****''"'^''" '^' "''^' " ^^ "'"- 
tS was threatened to be deprived in consequence of a decision of the 
committee of the club. In cases similar to the present the Court, as 
has been repeatedly held, does not undertake to act as a Court of Ap- 
peal from the decisions of the committees of clubs: Fisher v. Keane, 11 
Ch. D. 353; Labauchere v. Earl of Whamcliffe, 13 Ch. D. 346; Dawkins 

* Parts of the opinion are omitted. 

Mead v. Stirling, 62 Conn. 586 (injunction against suspension of an ofiScer in a 
masonic lodge denied); Heaton v. Richmond (Mass.) 42 Am. Law Rev. 178- (injunc- 
tion against discontinuance of a chapter of a College fraternity denied) ; Hershiser v. 
Williams, 24 Weekly Law Bull. 314, 6 Ohio Cir. Ct. R. 147. Accord. 

Heaton v. Hall, 28 Misc. 97, 51 App. Div. 126 Conira. 
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V. Ardrohus, 17 Ch. D. 615. The only questions which this Court can 
entertain are: frgf-whether the'r uTes'of til t! duD La v(? l3'6grr bbserved; 
5er anything has been done contrary to natural justice; 
and, tl urdly, whether the decision complained of has been come to bond, 
fide. 1 propose to inquire into these matters in the first place, reserving 
for consideration hereafter a further question, viz., whether the decisions 
to which I have referred apply to a dub constituted as the present is. 

[The court here discussed the rules of the dub and the action of the 
committee, and proceeded.] 

I am, therefore, of opini on, first, that Ae j^fidfiiQtti^""^T>l'i'''"<'d nf nra«i 
not' IML Ul "i I '^liiimttee ^uly ele^Ta ccording to the rules of the clu b. 

The question then arises, whether this case falls within the class of 
cases in which the Court grants rehef by way of injunction. In all the 
cases of this nature, in which up to the present time an injunction has 
been granted, the dub has been one of the ordinary kind, i. e., it has been 
possessed of property (such as a freehold or a,:leasehold house, furniture, 
books, pictures, and money at a bank), which was vested in trustees 
upon trust to permit the members for the time being to have the per- 
sonal use and enjoyment of the dub-house and effects in and about it. 
But the interest of the members is not confined to that purely personal 
right. The members might, it they aU agreed, put an end to the dub; 
and in that case they would be entitled, after the debts and habilities 
of the club were satisfied, to have the assets divided among them, j^ 
the prpgpTitragp ^li(»^Liih^ flfigmjj^i ha^Tuvprnywrtv The club-house and 
fiiMTWe'belcmg to the Defendant^ew3^n3 by hiTn the subscriptions 
are taken. He is not a trustee, but the owner of the property. If the 

to divid e amon g^^members. Now the i|itCT f eren ce of the Court in 
the cases w ETcE have hith e rto occveffe^Tn a s ^ been "Eased^SB ^ £^gRt«i of 
Pf ^gJJaLi^ ^^^j^'^^ e^ member h ad |j|'f ff improperl y dep4Ye d. The 
g^eral prindple"was laid down by Lord CVawwortFin the case of Forbes 
V. Eden, Law Rep. 1 H. L., Sc. 568, where he said. Ibid. 581 : " Save for 
the due disposal and administration of property, there is no authority 
in the Courts of either England or ScoUand to take cognizance of the 
rules of a voluntary sodety entered into merely for the regulation of its 
own affairs." And the same principle was stated at greater length by 
the late Master of the Rolls (Sir George Jessel) in the case of Rigby v. 
Connol, 14 Ch. D. 482. .. . 

Here, as I have pointed out, there are no funds vested in trustees or 
settled to be disposed of by the members of the Pelican Clvb, in accord- 
ance with the rules of that association, and the qijfiStifilUWKbfitb'WWtibe 

PlainJaB^aS a JTiemTiiSr Wf-^hat-nJn}!, hag an y riyfht nf prnppT-ty frvi- t^y 

preteatisB>^ «^icb Ae jSfilKt will interfere by way of injun ction — 
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and in my iiiflgiriRnt h^J^gji not. The position appears to me to be this : 
tat h UieH!!igPB^ yi'"il.len n v onnt| a| j^|L wi^ the Defendant WeUs to have 
the personal use and en inyjif^T^t of th ^e oinh . in rnmTnnn with the other 
niembers, so long as he pays his subscription and is not excluded from 
the club under rule 17. Tha t right is, as it seems to me, of a p ersonal 
nature suchaaJLiBaangea.-may give'fise'To a clajm^r bu t 

not s'li^ as the Court will enforceov way of st 
injt^ tion; Tne contract in its le^T nature dosely"resembI es^ contrac ts 
f^f pro\T3ing hoa^ an d Io(Ifflni y^^'j5 ayScu| ^^ when the head 

or a household admits a boardCT into ms- family for a fixed period, or the 
proprietor of a private boarding-house agrees to provide for a term board 
and lodging for one boarder in common with others; as to which Wright 
V. Stavert, 2 E. & E. 721, may be referred to. The contracts in these 
cases fall, in my opinion, under the head of agreements strictly personal 
in their nature, and consequently in neither of them would the Court 
interfere by way of injunction at the instance of the boarder. So also, 
in my judgment, is it in the present case. It was contended that dam- 
ages might be an insufficient remedy by reason of a decision being given 
which affects the character and portion in society of the Plaintiff and 
does not satisfy the requirements of the law. In no case, so far as I am 
aware, has the existence of such circumstances been treated as affording 
ground for the granting of an injunction to restrain the proceedings of a 
voluntary society, and indeed, upon the principle laid down in the case 
of Forbes v. Eden, Law Rep. 1 H. L., Sc. 568, it might well happen that 
decisions which gravely affect some members of a volimtary society 
and do not satisfy the requirements of the law, might be arrived at by 
the committee or other like body without being open to be questioned in 
any civil Court or giving rise to any right of action whatever. Under 
these circumstances, I make no order on the motion.^ 

' The plaintiff having appealed from the order denying an injunction, the follow- 
ing proceeding took place in the Court olf Appeal: 

" 1890. April 23. Sir Horace Davey, Q. C. (Sir C. Eussell, Q. C, and Ernest de 
Witt, with him), appeared for the appellant, and stated that, as the judgment of Mr. 
Justice Stirling had been in favor of the Plaintiff as regarded the irregularity of the 
proceedings of the Defendants, the Plaintiff had no wish to continue in the club, and 
would now assent to an order dismissing the appeal with costs." 

"Order made accordingly." (44 Ch. D. 677.) 

Manning v. San Antonio Club, 63 Tex. 166; Rowe s. Hewitt, 12 Ont. L. R. 13. 
Accord. 
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KRAUSE V. SANDER. 
Sttpeeme Couht, New Yoek, March, 1910. 

[66 Miscellaneous Reports, 601]. 

AcTiOT ag a in slajza lmJtey. ^^SmSSSS^^SiM^^ISt^I^I^^^^ 
meny'a^TS 5emhgr_ ,^ ^iepf. 

Blackmae, J. The D laintiff-i > . v ..t lMB ' ae t io n a«pftak ta. this cou rt to 
reinstate him in memb^shoA^ the £rew<grsi,LlQiaB,.No. 69, of the In- 
t^natiohal Umon ot the Umtea Brewery Workmen of America, from 
which organization hedaigis hejis[ag,,^ilawfully expelled. 

Thg^d^mdantJs^aj^Swl^ ItS.TOa.- 

stitution consti&tesajKQiiteact betwaea^fee" membersrwhith' dSflHSSTJieir 
ri^^*^ncf oBfigations. On the principle of novation, new members are 
admitted f6'Tf>?WCy*of contract; and provision is also made for the 
volmitary withdrawal and expulsion of members. The provisions for ex- 
pulsion are part of the .9gBteCtiJBli.ragP*b^ship anAi fi fBiditig ffii n B K i i u m- 
bCTSr" ffXmSnbCT is expelled in c3hformity with these provisions, the 
contract is not broken and no right of the member so expelled has been 
violated; but if the expulsion is not in accordance with the contract the 
rights of the expelled member are violated, in this respect the contract 
is broken, and he may maintain an action in equity to specifically en- 
force it by reinstating him and protecting him in his right of membership 
by appropriate decree. The pla intiff claim s that h is expulsion w as not 
in accordance with the^ contract ot membersh ip. 

'I'Jie contract prescribes the causes for which a member may be ex- 
pelled and in part the method of procedure. Every member agrees, 
when he joins the organization, that he may be expelled for a cause and 
in the manner provided by the contract of membership. TJn^jjumiry, 
therefore, waLbsuasibstlifiilLJakiBti&W for a cause and inl he 

mSflher prescribed in t||e contr act. 

'^ TB^ ^iiT" ^nr p|p''"'*''"^'fj qii ^ ^j sion wa s that h e secured admis^j^Ti into 
tJie^or^^^ Tj^j ga tj oTi with a forged certi^raite and under false repr ^ppji ta.- 
tions. The causes'forexpiusi^^raied'in tne constitution are as follows : 
Sfflle breaking, embezzling of moneys from a union, repeated denimcia- 
tion of co-workers to superiors or employers, perversion of facts in- 
volving co-workers, blackmailing or denunciation of oflBcers, and "such 
other acts which tend to the injm-y of the members or the International 
Union." 

The significance of the complaint against plaintiff is seen in the fact 
that, by other provisions of the constitution, membership wag pff ^ro/^ 
to every candidate pr ovin g himself a, brewer of hnnnrab lr rh-arnntrT and 
in possesg^pn o^ msTn |S(i Ul' JJl^cj^d -CUaaan paper. These provisions are 
praiseworthy and imporTant as safeguarding the membership and con- 
fining it to those who have an interest in its purposes, who having appb'ed 
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for citizenship are interested in maintaining the laws and institutions 
of the country and whose character is honorable. TIjg y nTn mittee look s 

t o Ae candidate himsel f to furnish pr^pf nn tln'R pm'nt- a:^jit \^ a. P-rnss 

violat i&n of goo d' iaAh "fo the or^jiization and-^its members for a^ -ap- 
p hcant'lo gain safflisstoir p y jaiaed£SK^iS£Mg.s ^ t iid false i-epresenj^^^iona. 
to his history ^ condition lOT^a^a^^T^I hold,"Werefork..±hatJa liLe 

te faded to the inju ry of the members or the Int ernational U pon- This 

seems to me ioo'g mWWaH'pilBg nr ■-»■«'" ■" — "^ 

The question ipen^ains whether-thfi-Pmceedings we re regular. When a 
member of an imincorporated association agrees by valid contract that 
the association may expel him for specified causes, he by necessary im- 
plication consents that the association jnay determine whether such 
causes exist. This is also involved in that clause of the union's constitu - 
t ion , which pro vides- "fi'.vqj'y f^pfep^^qn^ m ust receive an iTnp artjjj^^.nrl 
_st tr ial." This means that he shall have fair notice of the charge al- 
leged against him, a reasonable opportunity to be heard, and that the 
triers shall act impartially after hearing whatever may be alleged in his 
defence. In other words, he consents that the proceeding shall be ju- 
dicial in its nature; and the determination, if regular and the cause as- 
signed suck as is prescribed in the membership contract, shall be final 
and conclusive. In this case the proceedings are, in a measure at least, 
prescribed in the contract. Section 2 of article 5 of the defendant's con- 
stitution provides as follows: " TJ^Ypiikirm p"" "^"Iv tiiiliianinli-iiifrriir anr^ 
cial Tneetitipr- witb a two-third.ma k>rity." 
Vrhe cmrvplaint - ji rm m i i i np^^ " "'""ting r,+ y biclji p lai ntiff was presen t. 

A co mmittee of inquiry wa s,, ^ppQJ ftt , ^4^™^l^'- ^'''*° ' ' * " P''*™'"'''"* " '''' ' V *''^ 

plffiatiff expressed h i_mse|,f j jig.tisfied. The written complaint with a 
r,r.+;n^ r.f j},,^ ti'mt. gnf| p]n ,rr fif t i h oi m iar tiniii m ti tiiiiin iinrmififti nt inr r n wnit 
te^was served upon him. Sajjttgnded the meeting of_: 



Evidence'ol' ttie'trii'thl'of the charge was'SIieJa'and the committee made 
a report that the charge was sustained. A special meeting of the order 
was called at which plaintiff attended; the report of the committee was 
presented; the plaintiff was given full opportunity of being heard, an d 
thereafter the q Mtioh oh his expulsion jg ^LS-m tUtetkia wftie auuuliited. 
a™3"a vote MST. "' TIpTo^spom¥ there can be no question of the 
re^ulMLi' uf Lhe proceedings. The plaintiff, h owever, claims that he 
was not expelled "by a two-third majo rity. UlUPH wei'^ Ujj^raSl of 
25 trm^Sers present; _a ff4- -^^^n. tliTSftfey?.^ ■aMaJfiflni.tfiiiffiatf"""'^ 
thai lyy had voted! "for exptUsion and none against it. Was^^ereatwo- 
t hirds'ataJuitti^V wl'tMT 'mrmTa'pJ-Pfr^^'^^^^^ It waswoftliy'of 

nbte that this claim is not made in the complaint. The point was raised 
by the court who asked the secretary then on the stand how many 
were present at the meeting. He answered that the roll was not called 
but that in his judgment more than 250 members were present. The 
plaintiff then asked to amend his complaint and, with the acquiescence 
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of the defendant, as I recall it, for I have not the minutes before me, the 
motion was granted and the answer abo amended by denying this alle- 
gation. I shall, therefore, treat the point as being in the case. 

. ^ T|ir riilr nf 1-nr ni T iinrirritani^, it. in ^fiati. w^n" ^^^ dpt^rminatinn 

l«-/>-vXA«. of fl. miPstinn is mTnTni tted to a hnard nr pnmmit.tee nf Af%\^^ip. numbers 

iTbi 



• V? •/ "^nn H"t hy tl*l?Cfit"n r"r'''^ iinn er a provisi on that then: act shaU be 

' ' 7' ^ Ky ,^, majrvrity r.^- tyvfQ-tJugds, thjs mcans a ma jority or two^ SxTdsoTaU 

ri t.h emenihRrs nf t.be boardor t lOimjai^ i teG. ' Luubut V. £;! ' ft oa'^"40'HaH>, 546. 

But wIier ^lifijiemiQiLQ£a.a3!testi on is coiT vmH|^gl^ tSX^ hr»rly nf j^jg^^^^^npH 

, . numbers who act bv original and' not delegated powa Fu •» ^^^^^inrit^^.or 

tAJb/*^ t wb-thirds m e ans a maforitv or two-tnirns fff rnnse wbn nartininate in 

jZjt ^ t hg election^ May v. Bermel, 20 App. Div. 53. In the case at bar the 

^f\r^^'^ determmation was to be by the organization itself, acting at a special 

i \ TTji meeting. The rule above stated would, therefore, permit of the deter- 

\j^j^f^ mination of the question by two-thirds of those voting. The provision 

of the contract for a two-thirds majority was made to prevent expulsion 

by a majority vote only and is, I think, satisfied if the expulsion was by 

two-thirds of those voting. The plaintiff was present, made no claim 

that the vote was not silfficient, and took an appeal to the executive 

board of the International Union with which Union 69 was affiliated, 

by which body the act of the local union was affirmed. , 

T dppiHp^^^pj:e<^Qyg^^^j|^|. tbft ca.iise fnr expulsion was among the cau ses 
prescribed by the contract; tnarTB^T?inedi5r''WHIuirme aSsociauraVas 
e xhatt Oi te d y ..a md>.* i h!9i»4 b o » gpjC 8 wiy Bgyi^te^'jSiptKK'''^ 

"— -^'■-" — »- •-•" Jxidgment for the defendant, vnih costs} 

' Affirmed without opinion, 143 App. Div. 941. Cf. Kelly s. National Society of 
Operative Printera, 113 Law Times R. N. s. 1055. Here, if the case were treated as 
one of enjoining a breach of contract, it would run counter to the Trade Union Act 
(1871), 34 & 35 Vict. c. 31; but if treated as a suit to enjoin a tort, the Trade Dis- 
putes Act {1206), 6 Ed. 7, c. 47, s. 4 might be in the way. 

In Lawson s. Hewell, 118 Cal. 613, Harrison, J., says: "Individuals who asso- 
ciate themselves in a voluntary fraternal organization may prescribe conditions upon 
which membership in the association may he acquired, or upon which it may continue, 
and may also prescribe rules of conduct for tiiemselves during their membership, 
with penalties for their violation, and the tribunal and mode in which the offences 
shall be determined and the penalty enforced. These rules constitute their agree- 
ment, and unless they contravene some law of the land are regarded in the same light 
as the terms of any other contract. Organizations of this character are not recognized 
as legal bodies, or as entitled to recognition in courts for the enforcement of their 
rules, unless there is also involved the determination of some civil right, or some right 
of property, and in these cases courts are limited to inquiring whetiier the rules pre- 
scribed by the organization for the determination of the right have been followed. In 
all matters of policy, or of the internal economy of the organization, the rules by which 
the members have agreed to be governed constitute the charter of their rights, and 
courts will decline to take cognizance of any matter arising under these rules. Whether 
the rules have been violated, or whether a member has been guilty of conduct which 
authorizes an investigation by the association or the imposition of the penalty pre- 
scribed by it, is eminently fit for the association itself to determine, and, if the in- 
vestigation is in accordance with its rules, the party charged has no ground of com- 
plaint, since it is but carrying into effect the agreement he made- when he became a 
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FLETCHER v. TUTTLE. 
SuPKEME Court, Illinois, June 15, 1894. 

[151 Illinois, 41.] 

Two suits, oflf^ ]^Y n ^"""^ ^^ntnr nn^ ^^^^ "^i^^r ky fi ^or,^;^n^.^ f..^ 

election to the legislature against the county cleric tn ^n^mn k.,.^po^ 
ofnotices of election under an invalid apportionment act whereby, a. 
county was unlawftmy eyH^fl frf-.fth^ io|^^ou^.;yr diltrJCt. "nthitthr 
TOtere of thfe.«eMLtM-mM]4 hgj|ej>riy(>f^ nt +h^ 2 E2ortun i ty oFcSsSng 
£Eei rvotes for members of the legislature andAe plaintiff who was a 
cStffiCaatewoaHn5?7IBP^^ to be voted for by the legal 

voters of the district. The lower court dismissed the suits one upon de- 
murrer, the other after a hearing upon the pleadings.^ 

Pee Curiam: From' the foregoing statement of these two bills it 
seems to be perfectly plain that the entire scope and object of both is 
the assertion and protection of political, as contradistinguished from 
civil, personal or property rights. In bot h the complainant is a le gal 
votCTjjjoda «a ndi da t e f or a- paa-tieHte^agcSY e officcand b y his biTlJiP 
is seeki ng ._tbfL.Dr Qtet;t,iftii f "d i>nfnrfenif;] at ,Qf ,hia j^gbt to cast his ow n 
banotm a legal and effective manner, and also his right to b e nuo ^ cam 
d5te, "'to have the election called and held under the provisions of a 
yali3 law, and to have his name printed upon the ballots to be used at 
such election, so that he may be voted for in a legal manner. The rights 
tW Qc^f.].|c/q <n-.t^il p n r piv politic al. Nor, so far as this question is con- 
c^ned, is the matter aided in the least by the attempt made by the 
complainant in each bill to litigate on behalf of other voters, or of the 
people of the State generally. The claims thus attempted to be set up 
are all of the same nature, and are none the less poUtical. 

As defined by Anderson, a civil right is "a right accorded to every 
member of a distinct community or nation," while a poHtical right is a 
"right exercisable in the administration of government." Anderson's 
Law Diet. 905. Says Bouvier: "PoUtical rights consist in the power to 
participate, directly or indirectly, in the establishment or management 
of the government. These political rights are fixed by the Constitution. 
Every citizen has the right of voting for public ofiicers, and of being 
elected; these are the political rights which the humblest citizen pos- 
sesses. Civil rights are those which have no relation to the establish- 

member of the association. 'Wlien men once associate themselves with others as 
organized bands, professing certain religious views, or holding themselves out as 
having certain ethical and social objects, and subject themselves to a common disci- 
pline, they have voluntarily submitted themselves to the disciplinary power of the 
body of which they are members, and it is for that society to know its own.' (State 
V. Odd Fellows' Grand Lodge, 8 Mo. App. 148. See, also, Niblack on Voluntary So- 
cieties, sec. 113; White v. Brownell, 2 Daly, 329; Mead v. Sterling, 62 Conn. 586.)" 
' A brief statement of facts has been substituted and parts of the opinion dis- 
cussing the suits as taxpayer's bills to enjoin waste of public moneys are omitted. 






«HJ»«,>''' 






70 FLETCHER V. TUTTLE. 

ment, support or management of the government. They consist in the 
power of acquiring and enjoying property, or exercising the paternal 
and marital powers, and the like. It will be observed ^at every one, 
unless deprived of them by sentence of civil death, is in the enjoyment 
of his civil rights, — which is not the case with political rights; for an 
alien, for example, has no pohtical, although in full enjoyment of his 
dvil rights." 2 Bouv. Law Diet. 597. 

TliP niiPstinn t.hf>Ti is. whether the assertion and protection of politi- 



cal rights, as judicial power is apportioned in. Jthis State between cour ts 

" " "' " '"' ' ■*" ' " 'gjjic- 



bf law ang^urls or c hancerj""are.aj^n rpT matter pjchancgry iuyjsjj 
tion \^e would nSE1Semi3arstood as holding that political rightsf are 
not a matter of judicial solicitude and protection, and that the appropri- 
ate judicijil tribunal will not, in proper cases, give them prompt and 
efficient protection, b ut , \ii i lliiiiL Iii1iii"y ilniiii'+ mmeWli^'' ^ the pro p .g£ c o g- 
■niv.a.TU'p fjf,ffl i^t<;s o f pqiiitv In Sheridwi V. Colmn, 78 lU. 237, this court 
aTiop'Sng m substance, the language of Kerr on Injunctions, said: "It 
is elementary law, that the subject of the jurisdiction of the court of 
chancery is civil property. Thfi court is fnnvpr sant only with auestion.s 
nfjTnrf^'tr "Tid th*^ Tnaintf-nflnfo r.f piinl "'g'^'+r Injury to property, 
whether actual or prospective, is the foundation on which the jurisdiction 
rests. The court has no jurisdiction in matters^merely criminal or 
merely immoral, j^gK^So ^noFa ttect any right oi property. l>lor do 
maJEtei^of a poHticd^aracter"c8!Bg''^Wffi'1^^ 
f<7prt i^f fhannpfj Nor has the court of chancery jurisdiction to inter- 
fere with the public duties of any department of the government, ex- 
cept under special circumstances, and where necessary for the protection 
of rights of property." 

In that case, the police commissioners of the city of Chicago filed their 
bill in chancery against the mayor, the members of the common council, 
and certain other officers of the city, to restrain the enforcement of a 
city ordinance reorganizing the police force of the city and depriving the 
complainants of their functions as police commissioners, it being claimed 
that the common council had no power to pass the ordinance, and that 
it was consequently void. It was held that the rights which were thus 
sought to be protected and enforced were purely political, and that a 
court of chancery, therefore, had no jurisdiction to interfere with the 
passage or enforcement of the ordinance. 

In Dickey v. Reed, 78 111. 261, a bill in chancery was filed by the state's 
attorney of Cook county and five taxpayers of the city of Cldcago, to re- 
strain the members of tine common council of the city and the dty clerk 
from canvassing the returns of the election held in the city April 23, 
1875, upon the question whether the city would become incorporated 
imder the General Incorporation act. It was daimed that the election, 
for certain reasons, was void, and also that gross frauds had been per- 
petrated at the election, by depositing a large number of ballots in the 
ballot-boxes which had not been cast by the voters, and that a large 
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number of illegal and fraudulent votes in favor of organization had been 
cast, and that various other irregularities, having the effect of invali- 
dating the election, had intervened. A preUminary injunction having 
been awarded, it was disregarded by the city officers, who proceeded, 
notwithstanding, to canvass the vote and declare the result. Various 
of the city officers and their advisers were attached and fined for con- 
tempt, and on appeal to this court from the judgment for contempt, it 
was held that the matter presented by the bill was a matter over which 
a court of chancery had no jtu^sdiction, and that the injunction was 
void, so that its violation was not an act which subjected the violators 
to proceedings for contempt. 

In Harris v. Schryock, 82 111. 119, it was held that the power to hold 
an election is poKtical and not judicial, and that a court of equity has no 
jurisdiction to restrain officers from the exercise of such powers. And 
it was said that this was in accordance with repeated decisions of this 
court, and in support of that statement. People v. City of Gaiesburg, 48 
111, 485; Walton v. Beveling, 61 Id. 201; Darst v. The People, 62 Id. 
306, and Dickey v. Reed, supra, are cited. So in Delahanty v. Warner, 75. 
ni. 185, it was held that a court of equity has no jurisdiction to enter- 
tain a bill to enjoin the mayor and aldermen of a city from removing a 
party from office and appointing a successor, and from preventing the 
party from discharging his duties after removal by them, as the party's 
remedy at law is complete by quo warranto against the successor, or by 
mandamus against the mayor and councilmen. 

In State of Georgia v. Stanton, 6 Wallace, 50, a biU was filed by the 
State of Georgia against the Secretary of War and other officers repre- 
senting the executive authority of the United States, to restrain them 
in the execution of the acts of Congress known as the Reconstruction 
acts, on the ground that the enforcement of those acts would annul and 
totally abolish the existing State government of the State, and estabUsh 
another and different one in its place, and would, in effect, overthrow and 
destroy the corporate existence of the State, by depriving it of all means 
and instrumentaKties whereby its existence might and otherwise would 
be maintained; and it was held. that the bill called for a judgment upon 
a political question, and that it would not, therefore, be entertained by 
a coiu^ of chancery. And it was further held that the character of the 
bill was not changed by the fact that, in setting forth the political 
rights sought to be protected, it averred that the State had real and 
personal property, such, for example, as pubUc buildings, etc., of the 
enjoyment of which, by the destruction of its corporate existence, the 
State would, be deprived, such averment not being the substantial 
ground of the relief sought. 

In re Sawyer et al, 124 U. S. 200, it was held that the Circuit Court 
of the United States had no jurisdiction to entertain a bill in equity to 
restrain the mayor and committee of a city in Nebraska from removing 
a city officer, upon charges filed against him for misfeasance in office, 
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and that an injunction issued on such bill, as well as an order comnut- 
ting certain persons for contempt in disregarding the injunction, was 
absolutely void. In that case the court say: "The office and jurisdic- 
tion of a court of equity, unless enlarged by express statute, are limited 
to the protection of rights of property. It has no jurisdiction over the 
prosecution, the punishment or the pardon of crimes or misdemeanors, 
or over the appointment and removal of public officers. To assiune such 
jurisdiction, or to sustain a bill in equity to restrain or relieve against 
proceedings for the punishment of offences, or for the removal of public 
officers, is to invade the domain of the courts of common law, or of the 
executive and administrative department of the government." In sup- 
port of its decision, the court cites, among various other cases, the de- 
cisions of this court in Delahanty v. Warner, Sheridan v. Colvin, and 
Dickey v. Reed, above referred to, and quotes with approval the passage 
in the opinion in Sheridan v. Colvin above set forth, taken in substance 
from Kerr on Injunctions. 

Other authorities of similar import might be referred to, but the fore- 
going are amply sufficient to show that, ^'^roirgr f ]^f| patahHatifYl fl'gtm^- 
ti ons betT j^fign^egj|gl;^bl^ and commoa-l^y^, .lypgtj jctjt^n are observed, as 
t heyare in th is ''^'^Jil^i^^JJiE ,fi« ft^™t|V.hMfi.rln awAfr' ^ i ^ti Xiiffr j^irisdi 
to^ihterpose lor'tSe'l^otectionjo f q^^t^ .ffhiA axe merely poffical, and 
" riplit IS involve d. In alTsuMi cases t he rem- 
edy^ it thgya^ji, oj^{;. ,must be s oughtm- a cour|: ot law. ine extraordinary 
junsmction of courts of chancery can not, therefore, be invoked to pro- 
tect the right of a citizen to vote or to be voted for at an election, or 
his right to be a candidate for or to be elected to any office. Nor can it 
be invoked for the purpose of restraining the holding of an election, or 
of directing or controlling the mode in which, or of determining the rules 
of law in pursuance of which, an election shall be held. These matters 
involve in themselves no property rights, but pertain solely to the politi- 
cal administration of government. If a pubKc officer, charged with 
political administration, has disobeyed or threatens to disobey the man- 
date of the law, whether in respect to calKng or conducting an election 
or otherwise, the party injured or threatened with injury in Ms politi- 
cal rights is not without remedy. But his remedy must be sought in a 
court of law, and not in a court of chancery. 

The only decision to which we are referred, in which relief of the char- 
acter of that sought in this case was given in what was in substance an 
equitable proceeding, is State v. Cunningham, 83 Wis. 90. That was 
an original proceeding, brought in the Supreme Court of Wisconsin, to 
test the vaUdity of an apportionment law passed by the legislature of 
that State, dividing the State into legislative districts. An injunction 
was prayed to restrain the Secretary of State from publishing notices 
of an election of members of the senate and assembly in the legislative 
districts attempted to be created by the act, and from filing and pre- 
serving in his office certificates of nomination and nomination papers. 
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and from certifying the same to the several county clerks. The court en- 
tertained jurisdiction of the proceeding, and on final hearing awarded 
a perpetual injunction, as prayed for. 

We have carefully considered the case as reported, and if we under- 
stand it correctly, it can not, in our opinion, be regarded as an authority 
in favor of equity jurisdiction in the case before us. In this connection 
it may be borne in mind, as a matter of some importance, that the Wis- 
consin code of procedure attempts to abolish the distinction between 
actions at law and in equity; but as to precisely how far that statutory 
provision has been held to have broken down the distinctions between 
common law and equitable remedies, we do not pretend to be accu- 
rately advised. But whether that distinction is held to remain practi- 
cally unaffected by the statute or not, it appears from the opinion of 
the court that its jurisdiction to grant a remedy by injunction in that 
case was based solely upon that provision of the CoTij^l^tiit inn nt Vy||i-. 
co nsjp whifh gjves to the Supreme Court jurisdiction "to issue writs 
"^otnabeas corpus, mandamus, injunction, quo warranto, certiorari, and 
other original and remedial writs, and to hear and determine the same." 
In construing this provision of the Constitution, the court holds that 
these various writs, and injunction among them, are prerogative writs, 
and that the Supreme Court is thereby given original jurisdiction in all 
judicial questions affecting the sovereignty of the State, its franchises 
and prerogatives, or the liberty of the people, and that injunction and 
mandamus are thereby made correlative remedies, so as to authorize 
resort to injunction to restrain excess of action, in the same class of 
cases where mandamus may be resorted to for the purpose of supplying 
defects. Thus the court, in the opinion, quoting the language of a 
former decision, in which this constitutional provision is construed, say: 
" And it is very safe to assume that the Constitution gives injunction to 
restrain excess in the same class of cases as it gives mandamus to supply 
defect; the use of the one writ or the other in each case turning solely 
on the accident of overaction or shortcoming of the defendant. And it 
may be, that where defect and excess meet in a single case, the court 
might meet both, in its discretion, by one of the writs, without being 
driven to send out both, tied together with red tape, for a single pur- 
pose." And again: "Inasmuch as the use of the writ of injunction, in 
the exercise of the original jurisdiction of this court, is correlative with 
the writ of mandamus, the former issuing to restrain where the latter 
compels action, it is plain that this case, as against the respondent, is a 
proper one for an injunction to restrain unauthorized action by him in 
a matter where his duties are clearly ministerial, and affect the sover- 
eignty, rights, and franchises of the State, and the Hberties of the 
people." 

It thus seems plain that, in view of the construction of the Constitution 
of Wisconsin, adopted by the Supreme Court of that State, the preroga- 
tive writ of injunction, of which that court is given original jurisdiction, 
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is a writ of a different nature, and having a different scope and purpose 
from an ordinary injunction in equity. Wlere the estabU s I ied distj pc- 
tions b etween equity an d common ]?y' jiirisfiip.tiQrLSe",]dalitspnmrl. in- 
junction and mandamus are not correlative remedies, in the sense of 
bemg'apffeabte'-to'liie ga'rBK'Ml^gE"iliattei-,''Sie choice of the writ to 
be resorted to in a particular case to depend upon whether there is an 
excess of action to be restrained or a defect to be supplied. The two 
writs properly pertain to entirely different jurisdictions and to different 
classes of proceedings, injunction being the proper writ only in cases of 
equitable cognizance, and mmidamus being a common law writ, and 
applicable only in cases coming within the appropriate jurisdiction of 
coiuts of common law. Besides, it would seem that in Wisconsin the 
writ of injunction, of which the Supreme Court is given original jiu-is- 
diction, is not limited, as is the jurisdiction of courts of equity, to cases 
involving civil or property rights, but may be resorted to in all cases 
"affecting the sovereignty of the State, its franchises or prerogatives, 
or the liberties of the. people," thus including within its scope the pro- 
tection of political as well as civil or property rights. It thus seems 
plain that State v. Cunningham was decided under a judicial system 
differing essentially from ours, and that it cannot be resorted to as 
an authority upon the question of the jurisdiction of courts of equity 
in this State in cases of this character. . . . 

After giving the cases patient consideration, "^ giTP ""■°nir'""°'v of 
the opini on thatJiies£.bjlIs, p rgsRTvtJiajcafifi§..gIliaffing t he c o mplaina nts 
to jrelj^ ^^a court of equity. Having reached that concliisioiQ," it is 
unnecessOTyTSmS'ToilScpress any opinion upon any other question 
raised by counsel in their arguments, but upon the sole ground that the 
cases made by the bills are not within the jurisdiction of a court of 
equity, the decrees of the courts below dismissing the bills for want of 
equity will be affirmed. 

Decree affirmed.^ 

' GUes V. Harris, 189 U. S. 475; Green v. Mills, 69 Fed. 852; State v. Aloe, 152 
Mo. 466; Winnett v. Adams, 71 Neb. 817; Howell v. Bee Publishing Co. 100 Neb. 39. 
Accord. 

Gilmore v. Waples, 108 Tex. 167. CoTitra. 

In Winnett v. Adams, Albert, C, says (p. 825): "Notwithstanding the array of 
authorities which support it, we should not care to commit ourselves imqualifiedly to 
the doctrine that a court of equity will not under any circumstances interfere for 
the protection of political rights. But, we think it is perfectly safe to adopt the 
doctrine to the extent of holding that a court of equity will not undertake to super- 
vise the acts and management of a political party, for the protection of a purely po- 
litical right. We do not overlook tiie fact that primary elections have become the 
subject of legislative regulation, and it may be conceded that each member of a politi- 
cal party has a right to a voice in such primaries, and to seek nomination for public 
oflSce at the hands of his party. But, when he is denied these rights, or unreasonably 
hampered in their exercise, he must look to some other source than a court of equity 
for redress. To hold otherwise would establish what could not but prove a most 
mischievous precedent, and would be a long step in the direction of making a court 
of equity a committee on credentials, and the final arbitrator between contesting 
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KEARNS V. HOWLEY. 
Supreme Coubt, Pennsylvania, October 17, 1898. 

[188 Pennaylmnia, 116.] 

Opinion by Mr. Justice Dean:^ 

The members of the democratic county committee of Allegheny 
county by the rules of the party are elected at the primary elections on 
the last Saturday of August in each year. By Rule VII. the election offi- 
cers must certify the vote for each candidate to the executive committee 
of each ward, borough and township, and also to the chairman of the 
county committee/ The election of the delegates who are to compose the 
county convention to nominate candidates for county offices are elected 
at the same time, and the convention meets the following Monday or 
Tuesday, Rule VII. having provided for certification of the vote to the 
county chairman. Rule VIII, provides that " a list of the coun ty com- 
mitt ee so elected shall hp pfypq , red bv the cham nam and announced at 
the c5unt y cony entjon.^ By Rule X. the coimty committee so chosen 
must meet the first Monday of April following, and elect a chairman 
to serve for the ensuing year. The defendant, Joseph ^^^jj^sgJbasUoeea 
el ected chairm an on the first Monday of April, 18^7, and therefore was 
chairman in'^Sgust of that year at the county convention. He an- 
nounced the members elect to the county committee, so far as returns 
had been received. Quite a number of districts had not certified the 
election of members of the committee; these were announced as vacan- 
cies, to the number of 258, out of a roU of 521. The chairman, Howley, 
at the proper time, called a meeting of the county committee, as provided 
in Rule X., for the first Monday of April, 1898; he was a candidate for 
re-election as chairman. The bill filed the Thursday before ^e me eting 
averred that in a larf re n^ j^ ^ber. :io». o t rhp HisTT4i<rrrhnnLiiuM»3raiijgrog.nt 
n o-'flijly e lected_co mmitteema.n had h ff" ^^^-jiifi^^^* that Howley, in 
violation of the rules, had already filled vacanc ies with nMaes ot pergja ns 
notrtectedrand wa3~iSfaottt-te>--«€>iB ptete''tBelvoli witk names of 'bih ers 
appointed by hlmsett; "K^hef, tHat IJe'had era sed from th e roff'the 
na mes oT duly e lectfed members, ana" was about to wmiiigfc ulkJiSaQint 
otjifias* The prayeFo f the bilt" wag that Howlev be restrained by in - 
junction from a-asiiig names, and t hat he be enjoined from filli ng vacan- 
ci^ or in ariy""way tampefmg with or int^^n Sg wi thlSie roll,,^he 
defeaiIailte.J)J?'de no answer, but c ppte n teg^T E^mse^^^ ™^ denying 

delegations in political conventions. The voters themselves are competent to deal 
with such matters without the guiding hand of the chancellor, and it will make for 
their independence, self reliance and ability for self government, to permit them to 
do so. It is true, they may make mistakes, but courts themselves have been known 
to err." • 

1 The statement of facts, arguments of counsel, and that portion of the opinion 
which discusses the evidence are omitted. 



76 KEARNS V. HOWLET. 

t he iurisdiction of the c ourt. After hearing testimony, the learned judge 
Jll.^ n^jUj ^^ JUpl^w-fiaBa.th«-m,Btpriql fgrts aveCT.eiL.lML j>lainAi.ffiJxLl>e 
tT 1 |T"| 1"'^ "" ^ '^ 7 ;"''^y,''if^ ^Mh^ , thf* < *\ i ei ^""'^ hn,d iuiri»Mii.«t4an^ ^eTLti>r- 

t ain the hill and grant rgUa f; therefore, h ejptered a decre e restraining 

^defendants or eithCTof them from aJmil^" UaiUlBH W the roU upon 

any pretence, or striking therefrom names, and annexed to the decree 
a roll of those whose names should properly appear thereon. Thereupon 
defendants bring this appeal and assign for error want of jurisdiction 
in the court. . . . The q uestion here is, has a court of egi^itv iirafif|ji|f>- 
t ion at the.iiistoiitfft.n£.dJ saa,TisfierJ Tpfrnhers of the party, or copuB ittee 
to c orrect andmaka^ UB. t he roU, an d foree warrinig d ^fflgp^ aJ^ ^ 
ciat ewith each othCT, whejTthey' are'aye^e to s iiSi~^g[}|y(ip!t[nTis. 

Tt Ts clear to us thai no t^tdj^erty nght in plaintiffs or in others as 
TTipmKprs nl" tiip'aam^iiHBft niinif t j.rrPixisrgdr ' A^ a pui ' ely p ulitiCt tr^om- 
mirae it neither owned nor pretenae(rt6"own or to derive any benefit 
from anything of value held by them in common. That money for legiti- 
mate election expenses was contributed by democrats to the committee, 
and by the members paid out, gave the one who handled the share put 
in his possession no personal ownership in it. He could derive honestly 
no personal benefit from the fund, and consequently had no property 
right. Such a duty would be a very " dry trust," if honestly executed. 
But the learned judge nf tl.» «»..w- l^plny -^"l^^* ^r'^'ff" thfliti. PV"" if 
m embershi p of the comjnjtj tpe co n ferre d no prope rtv right ^^^ ipi^ yerthe- 
Ies^undCT^fe]^rt|^2^^j6,_1836j|^^^^co^^reon2^g5^^^pleas 
the"Turisdiction and powers of a court of chancery in " The supervis ion 
a nd control of all coi^ o r a tipns,. oth er .^baajhose of a municipal character 
ari d unincorporat ed societies or associations and partn erahips," he had 
jiu-isd iction to enteriEaui th e bill and found ttereon^^^feira^e. We have 
mOPTthan once^eciaearBSftlusacif gives to the courts only the powers 
of the English court of chancery. See Kneedler v. Lane, 3 Grant, 523, 
where Justice Strong fully and clearly construes the act, and so pro- 
nounces. The Enghsh chancellor has always disclaimed authority to 
interfere with the action of voluntary and unincorporated associations 
where no right of property was involved: Rigby v. Connol, L. R. 14 Ch. 
Div. 482. We will not cumber this opinion with further citations from 
the English reports to sustain this view, for it is scarcely questioned by 
counsel for appellee. The court below we think was misled into claim- 
ing for the courts of Pennsylvania enlarged chancery powers, because 
of the tendency of our late legislation to regulate primary elections and 
prevent fraud and corruption by the election officers. It may be, if 
this bill had aimed to prevent a threatened violation of law by any of 
these officers, it could have been maintained. But there is no,„gtjatiJ»» 
tory „injunctioa or prohibition directed to chairmen°and ^ecretaxies of 
^9W^I committees; they are amenable "alonrtoj ^^rp ^^l Y , Y j rTiT/a^- i-o 
p grelypoirticaT 'The authonT;y bTffiTSoiJrSMrsuch a case is thoroughly 
disSaSSea-bythe New York court of appeals in McKane v. Adams, 123 
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H. Y. 609. In that case MoKane filed a bill to enjoin the democratic 
committee of Kings coimty from denying his membership. The court 
dismissed it, saying in the course of an elaborate opinion: "His status 
therefore is that, though his town association elected him as a delegate 
to the general committee of the county organization, the members of 
that body have refused to admit him to association with them in their 
office. And if they would and will not associate with him, upon what 
reasoning or principle should they be compelled to, and the aid of a 
court of justice invoked? The right to be a member is not conferred by 
any statute; nor is it derivable as in the case of an incorporate body. 
It is by reason of the action and of the assent of members of the volun- 
tary association that one becomes associated with them in the common 
undertaking, and not by any outside agency or by the individual's 
action. Membership is a privilege which may be accorded or with- 
held, and not a right which can be gained independently and then euj 
forced. So when, as by the plaintiff's own showing, the committee 
refused to admit him as a member or to con&m his election, he was 
remediless against that refusal. No rights of property or of person were 
affected, and no rights of citizenship were infringed upon." 

We adopt this language a& expressing our opinion in this case, with- 
out referring to and citing the many cases to which counsel on both 
sides have called our attention, for none of them is of such authority as 
to move ufe from our previous decisions. The constitution and statutes 
of the Conmionwealth guarantee to all citizens the right of self-govern- 
ment by protecting them in the exercise of the elective franchise for all 
officers voted for at state and local elections; and lately, the law has 
gone further, and has so far recognized political parties as to pass an 
act prescribing the duties of officers at primary elections, and imposing 
severe penalties for misconduct. But bevond.this, political p arties and 
pa rty goy emiafinit atejttulflnnwn tO tl'P4aKjytey4iM^gay-. ^n.memselves. 
by par^T^^ The courts cannot step in to compose party wrangles, 
or tS settle factional strife. If they attempt it, it may well be doubted 
whether they would have much time for anything else. 

We reverse the decree and direct that the bill be dismissed at costs of 
appellee. 



